W'E  PATRON  LEAVE  ID  AND 
iGN  FOR  THIS  VOLUME 


p--l5.  ■'•%,•l;^;v;•(;;;::^':;■.:;>  ;;•,,;.  ;.:,  ■  ,,  <? 


DOCUMENTS  DEPT. 
SAN  FRANCISCO 
PUBLiC    LIBRARY 


Ll-L 


DOCUMENTS  DEPARTMENT 


§EP  2  8  1978 


SAN  FRANCISCO  PUBLIC  LIBRARY 


3   1223  90 


65  4401 


SAN  FRANCISCO  PUBLIC  LIBRARY 


3   1223  90165  4518 


Digitized  by  the  Internet  Archive 

in  2012  with  funding  from 

California  State  Library  Califa/LSTA  Grant 


http://www.archive.org/details/reportoncriminal12sanf 


DOCUMENTS  DCPf* 
SAN  FRANCISCO 
PUBLIC  LIBRARY 


THE  SAN  FRANCISCO  COMMITTEE 

ON  CRIME 


A  REPORT  ON  THE  CRIMINAL 
COURTS  OF  SAN  FRANCISCO 

PART  1 


THE  SUPERIOR  COURT  BACKLOG 
CONSEQUENCES  AND  REMEDIES 


MOSES  LASKY,  Co-Chairman 

WILLIAM  H.  ORRICK,  JR.,  Co-Chairman 

IRVING  F.  REICHERT,  JR.,  Executive  Director 


THE  FOURTH  REPORT  OF  THE  COMMITTEE 
DECEMBER  22,  1970 


DOCUMENT*  fiiJEMf. 
SAN  FRANCISCO 
PUBLIC   LIBRi^RY 


THE  SAN  FRANCISCO  COMMITTEE 

ON  CRIME 


A  REPORT  ON  THE  CRIMINAL 
COURTS  OF  SAN  FRANCISCO 

PART  1 

THE  SUPERIOR  COURT  BACKLOG: 
CONSEQUENCES  AND  REMEDIES 


MOSES  LASKY,  Co-Chairman 

WILLIAM  H.ORRICK,  JR.,  Co-Chairman 

IRVING  F.  REICHERT,  JR.,  Executive  Director 


THE  FOURTH  REPORT  OF  THE  COMMITTEE 
DECEMBER  22,  1970 


J) 


DOCUMENTS  DEPT. 
SAN  FRANCISCO 
PUBLIC  LIBRARY 


THE   SAN  FRANCISCO   COMMITTEE  ON   CRIME 


Members ; 


Mr.  Moses  Lasky,  Co-Chairman 

Mr.  William  H.  Orrick,  Jr.,  Co-Chairman 

Mr.  Alessandro  Baccari 

Mr.  Clarence  W.  Bryant 

Mrs.  Ruth  Chance 

Mr.  William  P.  Clecak 

Mr.  William  K.  Coblentz 

Mr.  Gene  N.  Connell 

Dr.  Victor  Eisner 

Dr.  Leon  J.  Epstein 

Mr.  H.  Welton  Flynn 

Mr.  Frederick  Furth 

Dr.  Donald  Garrity 

Dr.  David  Hamburg 

Mr.  Warren  T.  Jenkins 

Rev.  Albert  R.  Jensen,  S.J. 


Mr.  Samuel  Ladar 

Mr.  Lawrence  R.  Lawson 

Mr.  Orville  Luster 

Lt.  William  Osterloh 

Mr.  Michael  Parker 

Mr.  Stuart  Pollak 

Mr.  William  K.  Popham 

Mr.  Lee  D.  Rashall 

Mrs.  Becky  Schettler 

Mr.  Louis  S.  Simon 

Mr.  Garfield  W.  Steward 

Mr.  Edison  Uno 

Mr.  Zeppelin  W.  Wong 


Professional  Staff  Participating  in  the  Preparation  of  this  Report: 

Mr.  Irving  F.  Reichert,  Jr.,  Executive  Director 

Mr.  Rick  Sims,  Staff  Counsel 

Mr,  Tim  M.  Savinar 

*  Mr.  George  W.  Trammell,  III 


Secretarial  Staff: 

Miss  Karen  Hagewood 
Mrs.  Nancy  Henshall 
Mrs.  Maria  T.  Strong 


Mr.  Trammell,  formerly  a  consultant  to  the  American  Bar  Foundation, 
was  on  leave  from  the  Los  Angeles  County  District  Attorney's  Office, 
during  the  time  he  served  on  the  Committee's  staff. 


CO-CHAIRMEN 

MOSES    L.ASKY 
111    SUTTER    STREET 
SAN    FRANCISCO 

WI1_1_1AM  H.  ORRICK,  JR. 
405  MONTGOMERY  STREET 
SAN    FRANCISCO 


San  Francisco  Committed  on  Crime 

300    MONTGOMERY    STREET      ROOM    V09 
SAN    FRANCISCO.    CALIFORNIA.    94104 

PHONEi    (4IS)    391-12S3 

December    22,    1970 


IRVING    F.    REICHERT.  JR. 
EXECUTIVE    DIRECTOR 


Honorable  Joseph  L.  Alioto, 
Mayor  of  the  City  and  County 

of  San  Francisco, 
City  Hall, 
San  Francisco,  California  94102. 


Dear  Mr.  Mayor: 

The  San  Francisco  Committee  on  Crime 
submits  to  you  a  report  on  the  courts  as  part  of  its 
analysis  of  the  operations  of  the  systems  of  justice 
in  San  Francisco.   There  will  be  at  least  one  and 
possibly  two  additional  reports  on  the  courts. 

Essentially,  the  present  report  dis- 
cusses the  serious  matter  of  court  congestion  and 
delays,  injurious  to  law  enforcement  and  justice,  and 
related  problems.   Cure  and  solution  lie  in  several 
hands.   Some  of  the  Committee's  recommendations  require 
action  by  the  City  Administration,  some  by  amendment  of 
legislation  by  the  State  Legislature,  and  some  can  only 
be  met  by  the  judges  themselves. 


Honorable  Joseph  L.  Alioto   2. 

A  letter  similar  to  this  is  going  forward 
to  the  President  of  the  Board  of  Supervisors,  together 
with  copies  of  the  report  for  all  its  members. 

Respectfully, 


Moses  Lasky      (^ 
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William  H.  Orrick,  Jr; 
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Dear  Mrs.  Feinstein: 

Pursuant  to  the  resolution 
authorizing  the  San  Francisco  Committee  on  Crime, 
we  herewith  submit  to  you,  as  its  fourth  report, 
the  enclosed  Report  on  the  Courts.   Sufficient 
copies  are  enclosed  for  all  members  of  the  Board 
of  Supervisors.   We  also  enclose  a  copy  of  the 
letter  by  which  we  are  concurrently  submitting  the 
report  to  the  Mayor. 

Respectfully, 

Moses  Lasky 
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William  H.  Orrick 
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INTRODUCTION 


PROCESSING  CRIMINAL  CASES  THROUGH  THE  COURTS 

The  job  of  the  criminal  courts  can  be  simply  stated.   Courts 
are  passive  agencies.   They  can  act  only  when  cases  are  brought  to  them. 
But  then  they  must  dispose  of  the  cases  with  justice  to  the  accused 
and  with  justice  to  the  public.   This  means  that  they  must  dispose 
of  the  cases  quickly.   Delay  --  building  up  a  backlog  --  injures  everyone. 
The  backlog  sometimes  causes  plea  bargains  made  by  the  District  Attorney 
and  accepted  by  the  courts  "to  clear  the  calendar."  As  pointed  out  in 
the  Crime  Committee's  Report  on  the  Adult  Probation  Office,  plea  bar- 
gaining to  clear  the  calendar  too  often  results  in  light  sentences  for 
serious  crimes  or  for  repeating  criminals;  when  this  happens  thfe  work 
of  the  police  is  made  a  mockery.   Plea  bargaining  may  also  result  in 
"over-charging"  by  the  District  Attorney.   Knowing  that  he  will  have 
to  "bargain"  to  keep  the  courts  from  being  overly  congested,  the  District 
Attorney  may  pile  up  charges  so  as  to  have  something  to  bargain  away. 
In  an  ideal  system,  the  prosecutor  would  charge  the  accused  only  with 
the  exact  crime  the  evidence  warranted  and  would  accept  a  plea  to  nothing 
less,  and  the  accused  would  plead  guilty  1?o  the  charge  or  he  would  go  to 
trial.   Our  present  system  is  not  ideal  for  conditions  of  today.   It 
was  designed  for  a  simpler  age,  when  crimes  or  arrests  were  fewer.   To 
try  everyone  who  is  accused  and  will  not  plead  guilty  to  the  crime  charged, 
as  charged,  would  require  eight  to  nine  times  the  number  of  courts, 
judges,  prosecutors,  defenders,  attaches  and  paraphernalia  that  we  now 
have.   The  cost  would  be  astronomical. 

Basically,  then,  the  problem  is  how  to  speed  up  disposition 
of  cases,  how  to  modernize  procedure,  without  material  loss  of  pro- 
tection to  the  public  or  of  justice  to  the  accused. 

It  is  impossible  to  single  out  the  criminal  courts  of  San 
Francisco  as  a  unique  object  for  study.   A  criminal  court  is  like 
a  huge  vat,  which  collects  all  the  disparate  elements  of  the  criminal 
justice  process  --  from  police,  to  lawyers,  to  probation  officers,  to 
doctors  --  in  order  to  produce  its  end  result.   This  Report  talks 
about  more  than  the  courts,  because  it  is  impossible  to  understand  what 
the  courts  are  asked  to  do  without  understanding  what  other  agencies 
and  institutions,  which  are  bound  up  with  the  courts,  do  themselves. 

It  should  also  be  obvious  that  a  study  of  the  criminal  courts  is 
a  complicated  task.   Thus,  the  Committee  has  chosen  to  issue  a  series  of 
reports  on  the  courts  and  their  problems.   This  Report  deals  with  problems 
of  court  congestion  and  plea  bargaining  in  the  Superior  Courts.  The  second 
report  in  this  series  -  on  Bail  -  will  be  released  within  several  weeks. 
A  third  report  will  be  concerned  with  other  difficulties  in  the  criminal 
courts.   The  Committee  has  included,  as  an  Appendix  to  this  Report,  a 
summary  of  the  way  in  which  the  San  Francisco  Superior  Courts  are  now 
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processing  felony  cases,  so  that  those  not  familiar  with  criminal  court 
procedures  can  better  understand  the  Committee's  recommendations. 

In  the  course  of  this  study,  the  Committee  has  received  valuable 
assistance  from  judges,  private  attorneys,  law  school  faculty  members 
and  countless  officials  and  employees  in  both  state  and  local  government. 
If  we  were  to  try  to  acknowledge  their  individual  contributions,  we  would 
undoubtedly  forget  to  mention  some  people  who  have  been  particularly 
generous  with  their  time,  help  and  suggestions.   Suffice  it  to 
say  that  we  have  received  complete  cooperation  from  every  agency  and 
public  official  connected  with  the  courts  and  that,  without  their 
assistance,  we  could  not  have  done  our  job. 

The  courts  in  virtually  every  large  American  city  are  facing 
problems  identical  to  the  problems  that  we  have  in  San  Francisco,   If 
this  Report  is  used,  in  any  way,  to  judge  our  Judges,  or  our  prosecu- 
tors, it  should  be  done  only  in  the  larger  context  of  what  American 
criminal  justice  is  like  today.   We  are  undoubtedly  doing  better  than 
many  other  American  cities,  and  we  are  undoubtedly  not  doing  enough. 


THE  BACKLOG  IN  THE  SUPERIOR  COURT:   TIME  TO  TRIAL 


A.   The  Superior  Court  Backlog 

Judge  Robert  J.  Drewes ,  who  was  the  Presiding  Judge  of  the 
Criminal  Division  of  the  San  Francisco  Superior  Court  until  October 
of  this  year,  recently  stated  that  the  City's  Superior  Courts  were 
"on  the  verge  of  collapse"  because  of  a  large  number  of  cases  pending. 
While  there  were  409  criminal  cases  pending  in  the  Superior  Court  at 
the  end  of  May,  1967,  there  were  684  criminal  cases  pending  at  the 
end  of  May,  1970.-'-   By  the  beginning  of  November  of  this  year  the 
backlog  in  Superior  Court  had  grown  to  776  cases  pending,  involving 
956  defendants. 2 

The  consequence  of  the  backlog  is  fairly  obvious:   each  pending 
case  requires  the  court's  attention  --  either  in  hearing  motions  or 
accepting  pleas  or  in  holding  trials  --  so  that  the  "backlog"  is  a 
rough  index  of  the  work  that  the  courts  have  to  do. 


B.   Reasons  for  the  Backlog 

Judges  and  attorneys  have  proposed  various  explanations 
for  the  increase  in  the  backlog  over  the  last  several  years.   The 
Committee  has  concluded  that  all  the  following  factors  have  con- 
tributed to  the  increase  in  cases  pending  in  the  Superior  Court: 

1.   Longer  Trials 

Because  more  complicated  defenses  are  now  allowed  under  the 
law,  the  average  time  required  for  a  criminal  jury  trial 
has  increased  substantially.   The  Superior  Court  of  Los 
Angeles  recently  completed  a  study  of  the  time  required  for 
a  criminal  jury  trial  in  Los  Angeles,  and  their  study  indi- 
cates that  the  length  of  an  average  criminal  jury  trial 
increased  from  3.5  days  in  1964  to  7.2  days  in  1968.-^   Since 
the  procedures  of  jury  trials  are  governed  by  state  law, 
it  is  very  likely  that  most  urban  Superior  Courts,  including 
San  Francisco's,  have  experienced  similar  increases  in  the 
time  required  to  try  a  felony  case. 


^Data  made  available  to  the  Presiding  Judge  of  the  San  Francisco 
Superior  Court,  Criminal  Division,  by  the  San  Francisco  District 
Attorney's  Office. 

Id.   By  comparison,  Santa  Clara  County  had  a  backlog  of  only 
270  cases,  with  the  same  number  of  Superior  Court  Departments  hearing 
criminal  matters  as  San  Francisco. 

This  data  was  made  available  to  the  Committee  by  the  Executive 
Office  of  the  Superior  Court  of  Los  Angeles. 

Comparative  data  on  the  time  required  to  try  a  felony  case  was 
not  available  in  San  Francisco. 


Increased  Filings 

As  Chart  1-A  on  the  following  page  indicates,  there  has 
been  a  substantial  increase  in  the  number  of  cases  filed 
in  Superior  Court  since  1965,  with  a  slight  drop  in  filings 
during  1969.^  Yet,  since  1967,  the  number  of  Superior 
Courts  assigned  full-time  to  criminal  matters  (four)  has 
remained  constant.   Even  though  some  felony  cases  have 
been  transferred  this  year  to  Superior  Court  Departments 
that  usually  hear  only  civil  cases,  the  allocation  of  court 
resources  to  criminal  matters  has  not  kept  up  with  the  influx 
of  criminal  cases.   At  least  19  Superior  Court  Departments  in 
San  Francisco  are  regularly  devoted  to  hearing  civil  matters. 

Increased  Use  of  Pre-trial  Motions 

Defense  attorneys  are  using  pre-trial  motions^  with  increas- 
ing frequency.   Los  Angeles  has  found  that  while  pre-trial 
motions  were  filed  in  only  16%  of  all  felony  prosecutions 
in  1964,  these  motions  were  filed  in  437o  of  all  felony 
prosecutions  in  1968.' 

Ther'e  can  be  no  doubt  that  the  procedures  of  these  pre- 
trial motions  have  resulted  in  substantial  delays  in  bringing 
cases  to  trial.   A  defendant  can  request  the  Municipal  Court, 
at  his  preliminary  hearing,  to  dismiss  his  case  for  lack 
of  evidence  pursuant  to  Section  995  of  the  Penal  Code.   If 
the  Municipal  Court's  ruling  is  adverse  to  the  defendant 
he  can  then  ask  the  Superior  Court  to  rule  on  the  same 
question  before  trial.    If  the  Superior  Court's  ruling  is 
adverse,  the  defendant  can  seek  a  review  of  the  same 
question,  by  way  of  writ,  in  the  Appellate  Courts. ^   if 


^The  data  for  Chart  I-A  come  from  annual  reports  of  the  Bureau 
of  Criminal  Statistics  of  the  California  Department  of  Justice.   Prior 
to  1965,  these  reports  were  entitled  "Crime  in  California."  For  1965, 
and  for  each  year  thereafter,  the  reports  are  entitled  "Crime  and 
Delinquency  in  California." 

^Pursuant  to  Sec.  995  P.C.  and  Sec.  1538.5  P.C.   For  an  explana- 
tion of  the  procedures  of  these  motions,  see  Appendix  A. 

See  note  3,  supra. 

^Sec.  995  P.C. 

^Sec.  999a  P.C. 
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the  Appellate  Courts  deny  the  defendant's  claim  on  the 
Sec.  995  P.C.  issue,  the  defendant  can  return  to  the  Superior 
Court  and  move,  by  way  of  1538.5  P.C,  to  suppress  evidence 
obtained  by  an  illegal  search.   If  the  Superior  Court  denies 
the  1538.5  motion,  the  defendant  can  again  take  his  case 
to  the  Appellate  Courts  by  way  of  writ  on  the  search  and 
seizure  question, ^^  and  if  the  Appellate  Courts  deny  the 
defendant's  writ  he  will  finally  go  to  trial  unless  he  pleads 
guilty.   If  the  defendant  is  convicted,  he  can  raise  all 
these  issues  again  on  appeal. 

It  is  impossible  to  isolate  the  extent  of  the  delays  that  these 
pre-trial  motion  procedures  have  had  on  the  processing  of 
felony  cases.   There  are  undoubtedly  many  explanations  for 
San  Francisco's  lower  rate  of  dispositions  since  1966, 
reflected  in  Chart  I-A.   However,  it  is  interesting 
to  note  that  the  rate  of  disposition  of  felony  cases  in 
San  Francisco  dropped  sharply  in  1967,  the  year  that 
Sec.  1538.5  of  the  Penal  Code  was  enacted. 

4 .   Master  Calendar  Procedures 

The  Master  Calendar  system,  as  it  operated  in  San  Francisco 
until  recently,  required  a  felony  defendant  to  make  unnec- 
essary appearances,  thereby  prolonging  the  disposition  of 
each  case.   While  other  jurisdictions  accomplished  arraign- 
ment, entry  of  plea,  and  trial  setting  at  one  appearance, 
San  Francisco  had  been  allowing  separate  appearances  for 
each  of  these  procedures.   Furthermore,  the  San  Francisco 
Courts  had  been  leniently  granting  continuances  at  the 
request  of  either  the  defendant  or  the  prosecution.   In 
recent  months,  the  Superior  Court  has  begun  to  consolidate 
plea  and  trial-setting  appearances,  and  the  Court  has 
become  noticeably  stricter  on  continuances. 

There  remains  a  problem  with  the  way  in  which  the  District 
Attorney  assigns  his  deputies  to  felony  cases.   District 
Attorney's  offices  in  most  large  jurisdictions  in  the 
state  assign  their  Superior  Court  trial  deputies  to 
felony  cases  at  an  early  stage  in  judicial  proceedings  - 
at  the  arraignment  in  Superior  Court  or  even  at  the  preliminary 
hearing,  as  is  done  in  Sacramento.   In  San  Francisco,  the 
District  Attorney's  trial  deputies  are  not  assigned  to  most 
cases  until  one  or  two  weeks  before  trial.   The  early  assign- 
ment of  a  case  to  the  deputy  who  will  actually  try  the  case, 


l°Sec.  1538.5  (i)  P.C.   See  also  p . 49  infra. 
^^Sec.  1538.5  (m)  P.C. 


if  necessary,  would  serve  two  purposes:   it  would  allow  each 
deputy  to  prepare  his  cases  for  trial  well  in  advance,  and  it 
would  permit  informed  settlement  discussions  between  prosecutors 
and  defense  attorneys.   But  unless  the  District  Attorney 
receives  additional  attorneys,  he  cannot  assign  cases  in  this 
fashion. 

5.   Unusual  Number  of  Difficult  Cases 

San  Francisco  has  had  a  large  number  of  difficult  and  notor- 
ious homicide  cases  over  the  past  few  years.   Many  of  these 
cases  have  involved  multiple  defendants.   While  the  average 
Superior  Court  jury  trial  takes  anywhere  from  five  to  ten  days 
of  trial  time,-*-^  complicated  homicide  cases,  involving 
several  defendants  and  often  requiring  psychiatric  testimony, 
have  taken  six  to  eight  weeks  of  trial  time. 

C.   Time  to  Disposition  and  Time  to  Jury  Trial 

In  order  to  measure  the  time  that  it  takes  to  process  a  felony 
case  through  the  San  Francisco  Courts,  the  Committee  staff  has 
taken  a  random  sample  of  felony  cases  and  has  charted  their  progress 
through  the  courts.   The  sample  consists  of  all  Superior  Court  cases, 
with  filing  numbers  ending  in  the  digits  2,  5  and  9,  which  were  filed 
between  November  4,  1969  and  January  4,  1970.^3  xhe  sample  consists 
of  127  Superior  Court  cases,  involving  151  defendants.!'^ 

As  a  basis  for  comparison,  we  have  included,  for  each  interval 
studied,  both  the  time  limits  required  by  state  law  and  the  time  limits 
proposed  by  the  President's  Commission  on  Law  Enforcement  and  Admin- 
istration of  Justice  (1967). 
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An  average  Superior  Court  jury  trial  in  Los  Angeles  required 

7.2  days  in  1968. 

•'•^The  sample  was  begun  in  November  because,  at  that  time,  the  Superior 
Court  changed  its  system  of  calendaring  cases.   Although  an  earlier  sample 
would  have  produced  more  cases  which  would  have  resulted  in  dispositions, 
an  earlier  sample  would  not  have  produced  an  accurate  picture  of  the 
present  Superior  Court  system. 

Often,  two  or  more  defendants  are  charged  and  tried  together,  and, 
in  these  instances,  they  are  usually  given  the  same  case-filing  number. 

"Task  Force  Report:   The  Courts,"   President's  Commission  on  Law 
Enforcement  and  Administration  of  Justice,  U.S.  Government  Printing 
Office  (1967),  p.  86, 


-  6  - 

1.  Time  from  Arrest  to  Appearance  before  Municipal  Court  Judge: 

a.  No.  defendants  counted:   151 

b.  Average  time:-*-"  61.2  hours 

c.  California  Law:-*-^  48  hours 

d.  President's  Commission:   24  hours 

2.  Time  from  Appearance  in  Municipal  Court  to  Preliminary  Hearing; 

a.  No.  defendants  counted:   146 

b.  Average  time:   23  days 

1  a 

c.  California  Law:   no  limit 

d.  President's  Commission:   3  to  7  days 

3.  Time  from  Preliminary  Hearing  to  Superior  Court  Arraignment: 

a.  No.  defendants  counted:    121 

b.  Average  time:    20  days 

19 

c.  California  Law:   no  limit 

d.  President's  Commission:   4  to  10  days 

4.  Time  from  Superior  Court  Arraignment  to  Initial  Plea: 

a.  No.  defendants  counted:   120 

b.  Average  time:   16.6  days 

c.  California  Law:   no  limit 

d.  President's  Commission:   not  specified 


Excludes  weekends  and  holidays. 

^'Sec.  825  P.C,  excludes  Sundays  and  holidays. 

18 

Although  Sec.  859b  P.  C.  provides  that  the  court  shall  allow 

not  less  than  two  days  between  the  original  appearance  and  the  preliminary 

hearing,  the  statute  does  not  provide  a  time  limit. 

^^See:   People  v.  Lollis.  177  C.A.  2d  665,  2  Cal.  Rptr.  420   (1960). 
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5.  Time  from  Initial  Plea  to  Conviction: 20 

a.  No.  defendants  counted:   83 

b.  Average  time:   26.7  days 

c.  California  Law:   no  limit^-'- 

d.  President's  Commission:   38  days  (arraignment 
to  trial) 

6.  Time  from  Conviction  to  Sentencet^^ 

a.  No.  defendants  counted:   66 

b.  Average  time:    26.3  days 

23 

c.  California  Law:    21  days 

d.  President's  Commission:    14  to  21  days 

7.  Time  from  Arrest  to  Sentence i^^ 

a.  Average  time:   115.1  days 

b.  President's  Commission:    59  to  69  days 


Eighty  (80)  defendants  were  convicted  by  changing  their  pleas 
from  "not  guilty"  to  "guilty",  while  three  (3)  defendants  were  convicted 
following  trial. 

21 

The  requirements  of  Sec.  1382  P.C.,  prescribing  the  time 

between  the  filing  of  the  information  and  the  beginning  of  the  trial, 

are  discussed  at  p.  11  et  seq. 

^^Does  not  include  90-day  diagnostic  evaluations  at  Vacaville, 
pursuant  to  Sec.  1203.03  P.C. 

^■^Sec.  1191  P.C.: 

24 

This  average  must  be  considered  in  light  of  the  fact  that 

on  April  1,  1970,  there  were  seven  (7)  felony  cases  which  had  been 

pending  for  over  two  (2)  years  and  thirty-eight  (38)  felony  cases 

which  had  been  pending  for  more  than  one  year  but  less  than  two 

years.   Report  to  Judge  Robert  J.  Drewes  of  Cases  Pending  in  Superior 

Court,  April  1,  1970,  Office  of  the  County  Clerk,  of  San  Francisco. 


While  these  figures  show  how  long  it  takes  to  process  an 
average  felony  defendant  through  the  courts,  they  do  not  show 
how  long  it  takes  to  bring  a  felony  defendant  to  trial  by  jury. 
This  is  because  80  of  the  83  convictions  in  the  case  sample  resulted 
from  pleas  of  guilty.   In  order  to  find  out  how  long  it  takes  to 
bring  a  defendant  to  trial  by  jury,  the  Committee  has  analyzed  all 
felony  cases  in  San  Francisco  in  which  a  jury  was  sworn  between  November 
4,  1969  and  August  31,  1970.   Again,  November  4,  1969  was  chosen  as  a 
starting  point  because  the  Master  Calendar  system  was  instituted  on 
that  date.   The  cases  studied  by  the  Committee  obviously  included  a 
large  number  of  cases  which  were  filed  before  November,  1969,  but  which 
came  to  trial  after  November  4.   Thus,  it  was  possible  to  compare 
the  times  required  to  bring  cases  to  jury  trial  according  to  whether 
the  cases  were  filed  before  or  after  the  Master  Calendar  was  instituted. 
The  following  analysis  shows  that  the  Master  Calendar  system  has 
halved  the  time  required  to  bring  a  felony  case  to  jury  trial: 
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TABLE  I -A 


TIME  REQUIRED  TO  BRING  A  FELONY  CASE  TO 
JURY  TRIAL  IN  SAN  FRANCISCO:   ALL  JURIES 
SWORN  BETWEEN  NOV.  4,  1969  AND  AUG.  31,  1970 


Time  From  Preliminary 
Hearing  to  Swearing  of 
Jury (days) 


1. 

Less  than  60  days 

2. 

61  to  90 

3. 

91  to  120 

4. 

121  to  180 

5. 

181  to  240 

6. 

241  to  300 

7. 

301  to  360 

8. 

361  to  420 

9. 

421  to  480 

Cases  Filed 

Cases  Filed 

Prior  to 

After 

Nov.  4,  1969 

Nov.  4,  1969 

■  1 

9 

3 

12 

10 

9 

10 

8 

6 

1 

5 

0 

8 

0 

4 

0 

4 

0 

Total  No.  Cases 


51 


39 


Avg.  Time  to  Trial 


229  days 


95  days 
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It  is  reasonable  to  ask  why  the  San  Francisco  Courts  often 
permit  apparent  violations  of  state  law  by  taking  time  clearly  in 
excess  of  statutory  guidelines.   One  answer  is  that  some  of  the  time 
limits  can  be  waived  by  a  defendant's  requesting  the  court  to  extend 
the  time.   For  example,  a  defendant  may  request  that  he  be  sentenced 
on  a  date  more  than  21  days  after  conviction  if  he  wants  to  make  sure 
that  the  Probation  Department  has  all  available  information  about  the 
defendant's  background. "^-^ 

Yet  defendants  do  not  always  want  to  waive  the  time  limitations 
established  by  statute.   More  often  than  not,  an  incarcerated  defendant 
who  wants  to  go  to  trial  will  want  his  case  heard  as  soon  as  possible. 
And  every  defendant  also  has  a  Constitutional  right  to  a  speedy  trial.''" 
This  policy  is  also  contained  in  Section  1050  of  the  Penal  Code: 

"The  welfare  of  the  people  of  the  State  of  California 
requires  that  all  proceedings  in  criminal  cases 
shall  be  set  for  trial  and  heard  and  determined  at 
the  earliest  possible  time,  and  it  shall  be  the  duty 
of  all  courts  and  judicial  officers  and  of  all  pros- 
ecuting attorneys  to  expedite  such  proceedings  to 
the  greatest  degree  that  is  consistent  with  the 
ends  of  justice." 

This  policy  serves  a  number  of  interests.   It  obviously  serves 
the  interest  of  an  accused  defendant  who  is  sitting  in  jail  waiting  for 
trial.   But  it  also  serves  the  interests  of  society  at  large.   The  longer 
a  trial  is  delayed,  the  harder  it  is  for  witnesses  on  both  sides  to  give 
accurate  testimony.   More  important,  most  authorities  agree  that  the 
criminal  justice  system  must  handle  cases  rapidly,  if  it  is  to  serve  as 
a  deterrent,  and  receive  trust,  respect  and  confidence.   Finally,  defen- 
dants are  less  likely  to  commit  crimes  while  on  bail  if  they  are 
brought  to  trial  quickly  on  the  original  charges.  ' 


^^See:   People  v.  Jendrejk,  152  C.A.  2d  462,  313  P.  2d  881  (1957) 

United  States  Constitution,  Amendment  VI,  Klopfer  v.  North 
Carolina,  386  U.S.  213,  87  S.  Ct.  988,  18  L.  Ed.  2d  1  (1967),  Calif. 
Const.  Art.  I,  Sec.  13. 

"Compilation  and  Use  of  Criminal  Court  Data  in  Relation  to 
Pre-trial  Release  of  Defendants,"  National  Bureau  of  Standards  Report 
#10181  (1970). 
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The  State's  interest  in  a  speedy  trial  is  reasonably  well  expressed 
in  existing  statutes.   Section  1050  of  the  Penal  Code  allows  trial 
judges  to  deny  requests  for  unnecessary  continuances  by  the  prosecution 
or  by  the  defense.     Moreover,  where  it  appears  that  any  case  may  be 
dismissed  because  calendar  congestion  does  not  permit  a  trial  to  be  held 
within  the  statutory  limits,  Section  1050  P.C.  requires  the  court  to  notify 
the  chairman  of  the  Judicial  Council  so  that  he  can  temporarily  assign 
judges  to  try  cases  if  necessary. 

However,  the  defendant's  right  to  a  speedy  trial  is  really  not 
enforceable.   Section  1382  of  the  Penal  Code  provides  that  the  court  must 
dismiss  any  felony  case  that  has  not  been  brought  to  trial  within 
60  days  of  the  indictment  or  of  the  filing  of  the  information.     But 
Section  1387  of  the  Penal  Code  permits  the  District  Attorney  to  re-book 
the  defendant  on  the  same  charges  after  the  dismissal. ^^   If  his  case  is 
not  tried  within  the  60  day  period,  an  incarcerated  defendant  will  ordin- 
arily waive  time,  usually  reluctantly,  but  he  has  little  choice.   If  he 
refuses  to  waive  time,  he  will  be  released,  re-arrested  and  the  whole 
process  of  preliminary  hearings,  arraignment  and  motions,  starts  all  over 
again.   In  short,  a  defendant  who  wants  a  reasonably  speedy  trial  has  no 
effective  remedy  under  law.   The  right  to  a  speedy  trial  must  be  enforce- 
able or  it  is  meaningless. 

Section  1050  P.C.  now  requires  the  court  to  notify  the  Judicial 
Council  when  it  appears  that  a  case  may  be  dismissed  because  of  a  lack 
of  available  trial  courts,  but  it  is  not  always  a  shortage  of  courts 
that  causes  delays  in  trials.   The  District  Attorney  or  the  Public 
Defender  may  not  be  able  to  supply  the  deputies  necessary  to  get  all 
cases  to  trial  on  time,  and  over  these  offices  the  Judicial  Council 
has  no  control.   Under  state  law,  the  city  is  responsible  for  adequate 
staffing  for  the  District  Attorney  and  the  Public  Defender,  and  the 
city  should  have  an  opportunity  to  avoid  the  dismissal  of  felony  cases 
where  excessive  workloads  in  those  offices  prevent  cases  from  getting 
to  trial  within  the  statutory  time. 

The  Committee  sees  no  certain  method  of  insuring  the  right  to 
a  speedy  trial  other  than  setting  a  deadline  for  trial  and  preventing 
the  state  from  trying  a  defendant  after  that  date.   But  that  is  so 


See  also:   People  v.  Bonvllle,  267  C.A,  2d  4,  72  Cal.  Rptr.  592 
(1968),  People  v.  Farley,  267  C.A.  2d  214,  72  Cal.  Rptr.  855  (1968). 

The  defendant  may  waive  the  provisions  of  this  statute.   See: 
Sec.  1382  P.C. 

30see:   People  v.  Wilkes,  177  C.A.  2d  691,  2  Cal.  Rptr.  594  (1960), 
People  V.  Vacca,  132  C.A.  2d  8,  281  P.  2d  315  (1955). 
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drastic  a  step  that  the  Committee  is  unwilling  to  recommend  it. 
However,  we  do  believe  that  if  an  incarcerated  defendant  is  not  tried 
within  the  statutory  time  he  is  entitled  to  be  released  from  jail. 
Faced  with  that  possibility,  perhaps  the  courts  will  find  an  available 
judge,  and  the  District  Attorney  and  Public  Defender  will  find  attorneys 
to  try  the  case.   If  the  latter  two  offices  are  insufficiently  staffed 
to  handle  the  caseload,  the  Mayor  and  the  Board  of  Supervisors  must 
somehow  find  the  necessary  funds  to  enable  them  to  hire  temporary  or 
permanent  attorneys,  for  the  alternative  is  to  allow  these  defendants 
their  liberty  on  the  streets. 

This  suggestion  would  also  eliminate  the  senseless  duplication  of 
effort  in  the  current  statutory  scheme.   Section  1382  P.C.  requires 
the  dismissal  of  a  case  over  the  60-day  limit,  but  Section  1387  P.C. 
allows  re-charging  by  the  District  Attorney,  so  that  a  defendant  is 
required  to  go  through  all  pre-trial  procedures  twice  on  the  same 
charges.   This  is  a  charade.   Therefore  the  Committee  recommends: 

(1)  That  Sections  1382  and  1387  of  the  Penal  Code  be  repealed; 

(2)  That  Legislation  be  enacted  to  provide  for  the  mandatory 
release,  on  his  own  recognizance,  of  every  defendant  who  has  been 
charged  with  a  felony  and  who: 

(a)  Has  not  been  brought  to  trial  within  60  days  from  the 
filing  of  the  information,  unless  the  defendant  has  personally  consented 
to  an  extension  of  time  or  unless  the  defendant  is  ineligible  for  bail 
pursuant  to  Section  1270  of  the  Penal  Code; 31 

(b)  Has  not  been  brought  to  trial  within  180  days  from  the 
filing  of  the  information,  unless  the  defendant  has  personally  consented 
to  an  extension  of  time,  where  the  defendant  is  otherwise  -ineligible  for 
bail  pursuant  to  Section  1270  of  the  Penal  Code. 

(3)  That  the  District  Attorney  and  the  Public  Defender  shall 
notify  the  Court,  the  Mayor  and  the  Board  of  Supervisors  as  early  as 
possible,  but  no  later  than  30  days  before  release,  if  a  felony 
defendant  will  be  released  from  custody  because  a  lack  of  staff  in 
those  offices  prohibits  the  trial  of  the  defendant  within  the  statutory 
time. 

It  may  seem  that  the  release,  after  six  months,  of  defendants 
charged  with  capital  offenses  will  cause  rancor  in  the  Police  Department. 
It  should  not.   Delays  in  homicide  cases  do  not  help  the  Police;  rather 
the  opposite  is  true.   Members  of  the  Homicide  Division  have  informed 


31 

Sec.  1270  P.C:    "A  defendant  charged  with  an  offense  punishable 

with  death  cannot  be  admitted  to  bail,  when  the  proof  of  his  guilt  is 

evident  or  the  presumption  thereof  great." 
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the  Committee  that  they  can  fully  prepare  all  but  exceptional  cases 
within  60  days.   One  Homicide  Inspector  commented,  "The  long  delays  to 
trial  really  hurt  us."   If  the  court  system  is  to  produce  speedy 
trials,  there  must  be  some  deterrent  for  intolerable  delays.   We  believe 
that  the  release  of  a  defendant  from  custody  will  be  an  effective 
deterrent,  yet  one  that  is  less  drastic  than  the  dismissal  of  charges. 
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II.   PLEA  BARGAINING 


The  plea  bargain  has  been  the  subject  of  continuing  scruntiny 

by  lawyers,   but  the  use  of  plea  bargaining  by  the  Courts  is  just  about 

the  same  now  as  it  was  in  1937,  when  one  of  the  country's  most  distinguished 
trial  judges  wrote: 

The  truth  is  that  a  criminal  court  can  operate 
only  by  inducing  the  great  mass  of  actually  guilty 
defendants  to  plead  guilty,  paying  in  leniency  the 
price  for  the  pleas. 

Plea  bargaining  is  neither  illegal  nor  unethical,  so  long  as  the 
bargain  is  disclosed  on  the  record  and  the  state  keeps  its  promise 
of  leniency  to  a  defendant.-^   There  are,  however,  a  number  of 
conditions  which  should  be  followed  in  plea  bargaining,  in  order  to 
preserve  its  fairness,  both  to  the  defendant  and  to  society. 


See:   Alschuler,  The  Prosecutor's  Role  in  Plea  Bargaining,  36  U.  Chi. 
L.  Rev.  50  (1968),  NEWMAN,  THE  DETERMINATION  OF  GUILT  OR  INNOCENCE  WITH- 
OUT TRIAL  (1966),  Note,  Guilty  Plea  Bargaining:   Compromises  by  Prosecutors 
to  Secure  Guilty  Pleas,  112  U.  Pa.  L.  Rev.  865  (1964),  Comment,  Judicial 
Plea  Bargaining,  19  Stan.  L.  Rev.  1082  (1967),  Comment,  Official  Induce- 
ments to  Plead  Guilty:   Suggested  Morals  for  a  Marketplace,  32  U.  Chi.  L.  Rev. 
167,  (1964),  A.B.A.  Project  on  Minimum  Standards  for  Criminal  Justice, 
Standards  Relating  to  Pleas. of  Guilty  (approved  draft,  1968). 

^H.  LUMMUS,  THE  TRIAL  JUDGE,  p.  46  (1937).   Of  all  metropolitan 
areas,  only  Philadelphia  and  Pittsburgh  do  not  rely  heavily  on  guilty 
pleas  to  process  cases.   In  Philadelphia,  only  about  h,   of  all  convictions 
are  the  result  of  guilty  pleas,  while  about  1/3  of  all  convictions  in 
Pittsburgh  are  by  way  of  a  plea  of  guilty.   Alschuler,  The  Prosecutor's 
Role  in  Plea  Bargaining,  36  U.  Chi.  L.  Rev.  50,  61  (1968). 

^People  V.  West,  Cal.  Sup.  Ct . ,  Crim.  #14453  (Dec.  3,  1970),  People 
V.  Delles,  69  C.  2d  906,  73  Cal.  Rptr.  389,  447  P.  2d  629  (1968).   See 
also  Standards  Relating  to  Pleas  of  Guilty,  supra. ,  note  1. 
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A.   Court  Congestion  Should  Not  Have  a  Significant 
Effect  on  Plea  Bargaining 

The  procedures  of  the  criminal  courts  should  be  designed  so  as 
to  accomplish  two  tasks  in  a  rational  way.   First,  the  courts  should 
find  out  what  illegal  acts,  if  any,  the  defendant  has  committed. 
Second,  the  courts  should  decide  what  to  do  with  a  defendant  if  he 
is  convicted. 

It  is  entirely  possible  for  the  court  system  to  do  these  jobs 
in  an  intelligent  way  by  relying  on  plea  bargaining. 

But  when  courts  and  prosecutors  become  overburdened  with  cases, 
and  if  other  remedies  for  clearing  court  calendars  are  not  supplied, 
then  the  court  system  must  make  concessions  to  defendants  simply  in 
order  to  dispose  of  cases  by  guilty  pleas  rather  than  by  trials. 
As  a  task  force  of  the  President's  Commission  on  Law  Enforcement  and 
Administration  of  Justice  has  pointed  out,  neither  society  nor  defendants 
are  well  served  by  plea  bargains  made  to  clear  court  backlogs: 

A  fundamental  problem  with  plea  bargaining  is 
the  propriety  of  offering  the  defendant  an  inducement 
to  surrender  his  right  to  trial.   This  problem  becomes 
increasingly  substantial  as  the  prospective  reward 
increases,  because  the  concessions  to  the  defendant 
become  harder  to  justify  on  grounds  other  than  exped- 
iency.  There  is  always  the  danger  that  a  defendant  who 
would  be  found  not  guilty  if  he  insisted  on  his  right 
to  trial  will  be  induced  to  plead  guilty.   The  defend- 
ant has  an  absolute  right  to  put  the  prosecution  to 
its  proof,  and  if  too  much  pressure  is  brought  to 
discourage  the  exercise  of  this  right,  the  integrity 
of  the  system,  which  the  court  trial  is  relied  upon 
to  vindicate,  will  not  be  demonstrated.   When  the 
prosecution  is  not  put  to  its  proof  and  all  the  evidence 
is  not  brought  out  in  open  court,  the  public  is  not 
assured  that  illegalities  in  law  enforcement  are 
revealed  and  corrected  or  that  the  seriousness  of  the 
defendant's  crimes  are  shown  and  adequate  punishment 
imposed.   Prosecutors  who  are  overburdened  or  are  in- 
sufficiently energetic  may  compromise  cases  that  call 
for  severe  sanctions. 


4 
President's  Commission  on  Law  Enforcement  and  Administration 

of  Justice,  Task  Force  Report:   The  Courts,  10  (1967). 
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There  is  no  way  to  tell  precisely  what  impact  court  congestion 
has  had  on  plea  bargaining  in  San  Francisco.   We  do  know,  however, 
that  excessive  caseloads  have  had  a  substantial  influence  on  plea 
negotiations  in  the  city's  courts,  to  the  detriment  of  both  society 
and  the  accused  who  is  innocent.   Judges  and  Public  Defenders  have 
admitted  that  large  case  backlogs  have  affected  plea  bargaining.   A 
senior  prosecutor  from  the  Los  Angeles  District  Attorney's  Office, 
who  spent  nearly  a  year  in  the  courts  of  San  Francisco  and  other 
jurisdictions  as  a  member  of  the  Committee's  staff,  concluded  that 
prosecutors  and  judges  in  San  Francisco  were  far  more  concerned  with 
disposing  of  cases  than  were  the  same  officials  in  other  jurisdictions. 
Similarly,  when  a  study  team  from  the  National  Legal  Aid  and 
Defender  Association  visited  the  City  in  November,  1969,  to  report 
on  the  Public  Defender's  Office,  they  found  the  courts  in  San  Francisco 
"obsessed"  with  disposing  of  large  numbers  of  pending  cases. 

These  subjective  conclusions  are  supported  by  Chart  II-A, 
showing  that  the  percentage  of  felony  cases  disposed  of  by  jury 
trial  in  San  Francisco  has  declined  markedly  since  1960: 


The  data  for  Chart  II-A  comes  from  annual  reports  of  the  Bureau 
of  Criminal  Statistics  of  the  California  Department  of  Justice.   Prior 
to  1965,  these  reports  were  entitled  "Crime  in  California."   For  1965, 
and  for  each  year  thereafter,  the  reports  are  entitled  "Crime  and 
Delinquency  in  California." 
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Even  more  interesting  is  to  note  the  correlations  between  this 
Chart  and  Chart  I-A,  found  on  page  3,  supra,  showing  felony  filings 
and  dispositions  in  San  Francisco.   For  example: 

(a)  A  large  influx  in  felony  cases  between  1960  and  1962 
was  matched  with  a  remarkable  decrease  in  the  percen- 
tage of  cases  disposed  of  by  jury  trial  during  the  same 
period  of  time. 

(b)  During  1963,  when  San  Francisco's  rate  of  jury  trials 
dropped  well  below  the  state  average,  the  city's  total 
number  of  felony  dispositions  exceeded  filings  for 

the  same  year.   In  other  words,  the  San  Francisco  Courts 
disposed  of  more  felony  cases  than  they  got  during 
1963. 

(c)  During  1964  and  1965,  when  felony  filings  remained 
relatively  constant,  San  Francisco's  rate  of  dispositions 
by  jury  trial  rose  significantly--  to  above  the  state 
average. 

(d)  Again,  in  1966,  a  drastic  rise  in  felony  filings  was 
matched  by  an  equally  drastic  reduction  in  jury  trial 
dispositions,  and  the  same  pattern  is  shown  for  1968. 

(e)  In  1969,  felony  filings  showed  a  slight  decrease.   How- 
ever, felony  dispositions  had  lagged  badly  during  the 
previous  two  years,  so  that  the  courts  in  1969  were 
working  with  an  enormous  backlog  of  cases.   Thus, 

jury  trial  dispositions  continued  the  decline  begun 
in  1968. 

While  these  statistics  permit  the  conclusion  that  there  is  a 
direct  correlation  between  case  workloads  and  jury  trial  dispositions, 
it  is  much  harder  to  draw  very  definite  conclusions  about  plea  bargain- 
ing from  statistics  on  sentencing  patterns.   In  general,  San  Francisco 
has  shown  a  decreasing  rate  of  commitments  to  state  prison  and  an 
increasing  rate  of  felony  probation  grants: 


The  data  for  Charts  II-B  and  II-C  is  taken  from  the  same  sources 
as  the  data  for  Chart  II-A.   See  note  5,  supra. 
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CHART  II -B 


STATE  PRISON  COMMITMENTS  (%  of  all  Felony  Sentences)  FOR  SAN  FRANCISCO 

AND  FOR  STATE  GENERALLY 
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CHART  II-C 

FELONY  PROBATION  GRANTS  (%  of  all  Felony  Sentences)  FOR  SAN  FRANCISCO 

AND  FOR  STATE  GENERALLY  


7o  Pro- 
bation 


'60    '61    '62    '63    '64    '65    '66    '67    '68    '69    '70  yr. 


80.0 
75.0 
70.0 
65.0 
60.0 
55.0 
50.0 
45.0 
40.0 


San  Francisco 
State 


-  20  - 


If  the  courts  were  relying  on  plea  bargaining  as  a  device  to 
reduce  case  backlogs ,  we  would  expect  to  find  felony  sentences  becoming 
more  lenient  during  those  years  when  the  courts  were  faced  with  large 
influxes  of  felony  cases.   This  appears  to  be  the  case  for  1961,  1962 
and  1966.   Nonetheless,  we  cannot  say  that  these  statistics,  by  themselves, 
show  that  the  lower  rate  of  commitments  to  state  prison  is  solely,  or 
even  largely,  attributable  to  a  concern  for  clearing  court  calendars. 
During  the  past  five  years,  most  authorities  on  criminal  justice, 
including  the  American  Bar  Association^  and  the  President's  Crime  Com- 
mission,°  have  recognized  that  it  is  better  in  most  cases  to  sentence 
a  defendant  to  local  correctional  facilities,  including  probation,  than 
to  state  prison  facilities."   Moreover,  since  1965  it  has  been  the 
intent  of  the  State  Legislature  to  encourage  an  expanded  use  of  local 
probation  services  by  the  courts.   In  that  year,  the  Legislature  enacted 
a  statutory  scheme,  which  provides  for  subvention  payments  from  the 
state  to  counties  that  have  established  special  supervision  probation 
units.     The  greater  the  decrease  that  a  county  can  show  in  its  rate  of 
state  prison  commitments,  the  more  money  the  county  gets  from  the  state 
for  special  probation  units. ^  Finally,  a  detailed  analysis  of  correc- 
tional costs,  prepared  by  the  California  Assembly  Office  of  Research  in 
1969,  came  to  the  following  conclusions: 

(a)  The  increased  use  of  local  corrections  in  the  state 
since  1960  has  been  associated  with  no  increase  in 
serious  crime  among  the  supervised  population; 

(b)  Long  periods  of  institutional  incarceration  in  state 


See:   A.B.A.  Project  on  Standards  for  Criminal  Justice,  Standards 
Relating  to  Probation,  Sec.  1.2  (1970). 

8 
See:   President's  Commission  on  Law  Enforcement  and  the  Adminis- 
tration of  Justice,  The  Challenge  of  Crime  in  a  Free  Society,  280-300  (1966) 

"See  also:   Institute  for  the  Study  of  Crime  and  Delinquency, 
Model  Community  Correctional  Program  (Sacramento,  California,  1969). 

^^Sec.  1820  et  seq.  W.  &  I.  Code.   This  is  commonly  called  the 
"Probation  Subsidy  Act." 

•'-•'■See:   Sec.  1825  W.  &  I.  Code.   In  San  Francisco,  there  are  two 
special  probation  units  in  the  Juvenile  Probation  Department  and  one 
special  unit  in  the  Adult  Probation  Department. 

1  o 

See:   California  Assembly  Office  of  Research,  Preliminary  Report 

on  the  Costs  and  Effects  of  the  California  Criminal  Justice  System  and 

Recommendations  for  Legislation  to  Increase  Support  of  Local  Police 

and  Corrections  Programs  (1965) . 
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prison  actually  increase  the  likelihood  of  recidivist 
behavior; 

(c)   While  the  cost  of  an  average  commitment  in  state  prison 
is  at  least  $8,800.00,  the  cost  of  an  average  commitment 
to  local  correctional  facilities  does  not  exceed  $4,000.00, 
even  though  probation  may  be  continued  for  up  to  five 
years.   The  Office  of  Research  concluded:   "The  continued 
over-use  of  state  corrections  tends  to  maintain  the 
poorest  cost-benefit  ratio  of  all  components  of 
the  criminal  justice  system. "^-^ 

In  spite  of  these  authorities,  all  of  which  support  an  expanded 
use  of  local  corrections,  there  is  some  evidence  suggesting  that  the 
San  Francisco  Courts  have  not  always  granted  probation  out  of  a 
rational  concern  for  a  defendant's  rehabilitation.   The  Committee  has 
analyzed  two  samples  of  felony  cases  in  which  pleas  of  guilty  were 
entered  in  both  the  Superior  and  Municipal  Courts,  and  the  data  from 
these  samples  is  found  in  Appendix  B.   Some  conclusions  from  these 
samples  are  as  follows: 

(a)  Over  one-third  of  all  probation  grants  in  the  Superior 
Court  case  sample  occurred  without  the  court's  having  a  pre-sentence 
report  from  the  Adult  Probation  Department; 

(b)  Over  two-thirds  of  all  probation  grants  in  the 
Municipal  Court  sample  (where  the  defendant  had  pleaded  guilty  to 
a  misdemeanor  reduced  from  a  felony)  occurred  without  the  court's 
having  a  pre-sentence  report; 

(c)  Over  one-third  of  all  probation  grants  in  Superior 
Court  occurred  even  though  the  defendant  was  already  on  probation  at 
the  time  of  sentencing. 


It  should  be  fairly  obvious  that  a  grant  of  probation  to  any 
given  defendant  can  be  a  rational  decision  only  if  the  court  has  enough 
information  about  the  defendant  to  decide  whether  probation  will  be 
beneficial.   When  the  court  does  not  have  a  pre-sentence  report,  ordin- 
arily the  court's  only  source  of  information  about  a  defendant  is  a 
record  of  prior  arrests  and  dispositions  furnished  by  the  San  Francisco 
Police  Department,   and  this  record  may  not  reflect  prior  arrests  or 
convictions  from  jurisdictions  other  than  San  Francisco.   Thus,  it  is 
doubtful  that  the  courts  have  always  had  adequate  information  about 
defendants  at  the  time  that  probation  was  granted.   In  addition,  pro- 
bation has  been  granted  on  top  of  existing  probation  in  a  high  percen- 
tage of  Superior  Court  probation  sentences.   While  probation  may 


13id,    at  p.    82. 

■•■^This   record   is   called   a  "rap   sheet." 
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properly  be  granted  to  some  defendants  even  though  they  are  on  probation 
at  the  time  of  sentencing,  it  seems  unusual  to  find  that  this  occurred 
in  over  367o  of  all  Superior  Court  probation  grants  sampled. 

Given  these  facts,  we  must  question  whether  probation  has 
always  been  used  as  a  rational  sentencing  alternative,  designed 
to  aid  the  rehabilitation  of  defendants.   Our  doubts  increase  with 
the  knowledge  that  field  supervision  and  counseling  by  the  Adult 
Probation  Department  has  been  nearly  non-existent. 

After  reviewing  all  these  factors  surrounding  plea 
bargaining,  the  Committee  has  concluded  that  casework  loads 
have  had  an  appreciable,  if  unmeasurable,  effect  on  plea 
bargaining  in  San  Francisco.   The  Committee  is  not  suggesting 
that  the  courts  should  sentence  more  defendants  to  state  prison. 
But  when  probation  is  used  as  an  alternative  to  prison,  it  must 
result  from  deliberation  based  on  sufficient  information  about 
the  defendant,  and  probation  services  must  be  adequate  for  the  task 
asked  of  them.   It  should  be  apparent  that  the  current  style  of 
plea  bargaining  in  San  Francisco  is  not  acceptable  and  that  other 
remedies  are  necessary  to  enable  the  courts  to  bring  their  calendars 
under  control. 

B.   Before  Approving  a  Plea  Bargain,  the  Court  Should 
Have  Adequate  Information  About  a  Defendant. 

There  are,  for  the  most  part,  three  different  sources  of 
information  about  a  defendant  which  are  available  to  a  judge  at 
the  time  of  sentencing.   The  first  is  a  San  Francisco  "rap  sheet," 
which  is  simply  a  record  of  a  defendant's  prior  arrests  and 
convictions  in  San  Francisco.   The  second  is  a  rap  sheet  provided 
by  the  Bureau  of  Criminal  Identification  and  Investigation  (C.I.I.) 
of  the  California  Department  of  Justice  in  Sacramento.   The  C.I.I, 
will  provide  arrest  and  conviction  records  from  throughout  the  state 
and  will  provide  a  nation-wide  F.B.I,  rap  sheet  on  request.   The  third 
source  of  information  about  a  defendant  is  provided  by  the  Adult 
Probation  Department,  which  compiles  a  "pre-sentence"  report  on  a 
defendant  when  requested  to  do  so  by  the  court. -'-^ 

Although  the  courts  does  not  have  to  accept  the  recommendations 
in  the  pre-sentence  report, 16  and  may  make  its  own  determination  as 
to  the  granting  of  probation,  the  court  must  consider  the  report,  and 


For  a  comment  on  the  quality  of  pre-sentence  reports  compiled 
by  the  San  Francisco  Adult  Probation  Department,  see:   "A  Report  on 
Adult  Probation  in  San  Francisco,"   San  Francisco  Committee  on  Crime 
(1970),  p.  12,  et  seq. 

^^People  V.  Ralls,  21  C.A.  2d  674,  70  P.  2d  265  (1937),  People  v. 
Marti no,  113  Cal .  App.  661,  299  Pac.  86  (1931). 
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it  is  reversible  error  for  the  court  not  to  do  so.     Originally,  the 
requirement  was  thought  necessary  to  protect  the  rights  of  defendants 
who  were  eligible  for  probation,!^  but  at  least  one  recent  case  has  held 
that  the  court  must  consider  the  report  in  order  to  protect  the  inter- 
ests of  society,  as  well.-'-" 

Although  the  statute  clearly  requires  the  court  to  consider  a 
pre-sentence  report  "in  every  felony  case,"  the  language  of  Section 
1203  of  the  Penal  Code  leaves  the  court  with  discretion  as  to  whether 
to  ask  for  a  probation  report  in  a  "misdemeanor  case."  This  leaves 
ambiguity  in  the  law.   It  is  not  clear  whether  the  court  must  consider 
a  pre-sentence  report:   (a)   where  a  felony  is  charged,  but  the  felony 
is  reduced  to  a  misdemeanor  and  a  plea  is  entered  to  the  lesser  offense, 
and  (b)   where  the  court,  at  the  time  of  sentencing,  declares  the 
offense  to  be  a  misdemeanor,  pursuant  to  Section  17  of  the  Penal  Code, 
which  reads  in  part : 

"When  a  crime  is  punishable,  in  the  discretion  of 
the  Court,  by  imprisonment  in  the  state  prison  or 
by  fine  or  imprisonment  in  the  county  jail,  it  is 
a  misdemeanor  for  all  purposes  under  the  following 
circumstances : 

*  *  * 

(3)   When  the  court  grants  probation  to 
a  defendant  without  imposition  of 
sentence  and  at  the  time  of  granting 
probation,  or  on  the  application  of 
the  defendant  or  probation  officer 
thereafter,  the  court  declares  the 
offense  to  be  a  misdemeanor." 

Are  these  situations  "felony  cases,"  which  would  require  the 
courts  to  consider  pre-sentence  reports,  or  are  they  "misdemeanor 
cases,"  which  would  leave  the  matter  of  a  probation  report  to  the 
discretion  of  the  judges?   The  question  has  not  been  decided  on  appeal 
but  it  is  of  some  significance  to  San  Francisco,  because,  as  Appendix 


^^Sec.  1203  P.C.   See  also:   People  v.  Rojas,  57  C.  2d  676,  21 
Cal.  Rptr.  564,  371  P.  2d  300  (1962),  People  v.  Wade.  53  C.  2nd  322,  1 
Gal.  Rptr.  683,  348  P.  2d  116  (1959)'. 

''id. 
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People  V.  Beasley,  Calif.  Ct .  App.,  1st  Dist.,  Div..  1 

(1  Crim.  7992)  (1970). 
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B  shows, ^^  the  courts  seldom  require  pre-sentence  reports  in  cases 
which  are  reduced  to  misdemeanors  or  in  cases  where  a  felony  is  declared 
to  be  a  misdemeanor  at  the  time  of  sentencing. 

In  order  to  insure  that  the  courts  have  enough  information  about 
a  defendant  at  the  time  that  they  agree  to  accept  a  plea  bargain,  the 
Committee  recommends: 

(4)  That  Section  1203  of  the  Penal  Code  be  amended  so  as  to 
require  the  Superior  Court  to  read  and  consider  a  probation  report, 
prior  to  sentencing,  for  every  defendant. 

(5)  That  Section  1203  of  the  Penal  Code  be  amended  so  as  to 
require  a  Court  to  read  and  consider,  prior  to  sentencing,  a  record 

of  prior  convictions  furnished  by  the  Department  of  Criminal  Identifi- 
cation and  Investigation,  for  every  defendant  who  enters  a  plea  of 
guilty  to  a  misdemeanor,  where  a  felony  complaint  has  been  filed  by  the 
Office  of  the  District  Attorney. 


C.   Judicial  Involvement  in  Plea  Negotiations 

The  role  played  by  judges  in  plea  bargaining  varies  widely  among 
jurisdictions.  ^■'-   Sometimes,  the  judge  remains  wholly  aloof  from 
discussions  about  a  case,  leaving  negotiations  entirely  to  the  pros- 
ecutor and  defense  counsel.   After  they  agree  upon  charges  to  be 
dismissed  or  reduced,  a  guilty  plea  is  entered  before  a  judge,  who 
reserves  his  sentencing  discretion  completely.   In  short,  the  defendant 
gets  no  guarantee  as  to  what  his  sentence  will  be,  and  he  must  make 
a  guess  based  solely  upon  the  judge's  sentencing  reputation  when  he 
decides  to  plead  guilty  rather  than  to  go  to  trial.   This  is  how  plea 
bargaining  is  conducted  in  Santa  Clara  County. 

There  are  also  other  jurisdictions  where  the  judge  stays  out  of  plea 
discussions.   But  the  District  Attorney  makes  a  sentence  recommendation 
(agreed  to  in  advance  by  the  defendant)  at  the  time  that  the  plea  is 
entered.   Then,  if  the  court  chooses  not  to  follow  the  District  Attorney's 
recommendation,  the  defendant  is  allowed  to  withdraw  his  guilty  plea 
and  proceed  to  trial.   Some  judges  in  San  Francisco  conduct  plea 
negotiations  in  this  manner. 

Other  judges  in  San  Francisco  have  begun  to  engage  directly  in 
plea  bargaining  discussions  between  prosecutors  and  defense  attorneys. 
The  mechanics  of  these  judicial  mediating  sessions  appear  to  vary  according 
to  who  the  judge  is,  who  the  attorneys  are,  and  what  sort  of  case  is 


2^See  Table  A-II,  in  Appendix  B. 


1082  (1967). 


See:   Comment,  Judicial  Plea  Bargaining,  19  Stan.  L.  Rev. 
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being  discussed.   Sometimes  a  judge  will  simply  review  the  transcript 
of  the  preliminary  hearing  and  then  tell  the  attorneys  what  he  thinks 
an  equitable  sentence  in  the  case  would  be,  reserving  his  right  to 
change  his  mind  after  reading  a  pre-sentence  report.   Other  judges 
have  called  the  attorneys  on  both  sides  into  chambers  and  have  asked 
them  to  give  him  their  realistic  appraisals  of  the  evidence.   What 
follows,  then,  is  a  process  similar  to  labor  mediation,  during  which 
each  side  exposes  more  and  more  of  its  case,  until  the  judge  thinks 
that  he  has  found  out  "what  the  case  is  worth."  At  this  point,  the 
judge  tells  the  attorneys  what  charge  he  thinks  is  justified  and  what 
sentence  he  thinks  is  fair.   Although  judges  who  engage  in  this  kind 
of  plea  mediation  have  maintained  that  they  reserve  the  right  to  change 
the  sentence  after  having  read  a  pre-sentence  report,  various  defense 
attorneys  have  indicated  that  judges  who  mediate  plea  negotiations  rarely 
have  their  minds  changed  by  probation  reports. 

Curiously  enough,  this  participation  by  judges  has  been  received 
more  favorably,  in  general,  by  defense  attorneys  than  by  prosecutors 
in  San  Francisco.    Various  defense  attorneys  have  suggested  the  following 
reasons  for  favoring  judicial  mediation  in  plea  bargaining: 

(1)  When  a  judge  is  present,  the  defendant's  attorney  almost 
always  knows  precisely  what  sentence  the;  defendant  will  receive  in 
return  for  a  guilty  plea. 

(2)  The  judge  will  require  the  prosecution  to  present  a  realistic 
appraisal  of  its  case  against  the  defendant.   This  forces  the  prosecution 
to  abandon  any  bluffs. 

There  can  be  no  doubt  that  judicial  mediation  during  plea  nego- 
tiations has  speeded  up  the  disposition  of  cases.   During  the  week  of 
July  27,  1970,  when  one  Superior  Court  trial  court  was  reserved  for 
plea  mediation,  approximately  50  felony  cases  were  disposed  of  by  way  of 
plea  bargains.   But  whether  judicial  plea  negotiations  are  beneficial 
cannot  simply  be  based  on  considerations  of  expediency  or  economy. 
The  value  that  we  place  on  the  integrity  and  dignity  of  the  courts  must 
also  be  considered.   The  most  common  rationale  for  requiring  judges  to 
remain  aloof  from  plea  negotiations  is  found  in  a  California  case, 
People  V.  Williams.  269  C.A.  2d  879,  75  Cal.  Rptr.  348  (1969): 

"Disposition  of  a  criminal  case  by  a  negotiated 
plea  is  not  necessarily  subject  to  condemnation; 


22 

In  a  nation-wide  poll  taken  by  the  University  of  Pennsylvania 

Law  Review,  81%  of  all  prosecutors  who  engaged  in  plea  bargaining  said 

that  a  judge  should  not  be  present  during  plea  negotiations.   See:   Note, 

Guilty  Plea  Bargaining:   Compromises  by  Prosecutors  to  Secure  Guilty  Pleas, 

112  U.  Pa.  L.  Rev.  865,  893  (1964). 
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indeed  under  proper  safeguards  it  is  essential  to 
expeditious  and  fair  administration  of  justice. 
But  special  problems  are  presented  when  the  judge 
participates  in  plea  negotiations.   Experience 
suggests  that  such  judicial  activity  risks  more, 
in  terms  of  unintentional  coercion  of  defendants, 
than  it  gains  in  promoting  understanding  and  volun- 
tary pleas,  and  thus  most  authorities  recommend 
that  it  be  kept  to  a  minimum."   (269  C.A.  2d  at  884) 


The  American  Bar  Association,  in  its  Standards  Relating  to 
Pleas  of  Guilty,  has  recommended:   "The  trial  judge  should  not  parti- 
cipate in  plea  discussions."^-^   The  federal  rule  in  several  jurisdic- 
tions holds  that  judicial  intervention  in  plea  negotiations  in  federal 
cases  is  inherently  coercive  and  may  not  be  permitted. 24   in  addition 
to  the  danger  that  judicial  participation  in  plea  bargaining  will  result 
in  some  involuntary  pleas  of  guilty,  there  are  several  other  reasons 
why  this  procedure  should  be  carefully  examined: 

(1)  A  judge  who  has  participated  in  plea  bargaining,  and  who 
has  considered  hearsay  evidence  about  the  case  (usually  in  the  form  of 
police  reports),  may  form  an  opinion  about  the  merits  of  the  case.   If 
the  plea  bargaining  is  unsuccessful,  this  opinion  may  well  influence 
his  rulings  on  pre-trial  motions  or  on  evidential  issues  at  trial. 

(2)  Where  a  judge  is  participating  in  plea  negotiations,  there 
is  an  inherent  temptation  to  try  the  merits  of  the  case  in  chambers, 
unguided  by  Constitutional  requirements  of  a  public  hearing,  right  to 
confront  witnesses,  and  even  without  the  requirement  that  a  record  of 
the  proceedings  be  kept. 

(3)  To  the  extent  that  the  courts  engage  directly  in  plea 
negotiations,  they  will  come  to  be  seen,  in  the  public  eye,  less  as 
impartial  tribunals,  dedicated  essentially  to  the  ascertainment  of 
truth  by  a  process  of  trial,  and  more  as  a  coercive  force  which  secures 
guilty  pleas  from  those  accused  of  crime. 

Thus,  the  Committee  recommends: 

(6)   That  plea  negotiations  be  conducted  by  attorneys  for  the 
prosecution  and  the  defense,  without  the  participation  of  the  judge. 
The  judge  should  not  recoimnend  any  disposition  until  he  has  considered 
a  pre-sentence  report.   However,  the  District  Attorney  may  make  a 
recommendation  as  to  disposition  to  the  court,  and  this  recommendation 
should  be  made  in  open  court,  on  the  record.   If,  after  reviewing  the 
pre-sentence  report,  the  judge  refuses  the  recommendation  of  the 


. 23standards  Relating  to  Pleas  of  Guilty,  American  Bar  Association 
Project  on  Minimum  Standards  for  Criminal  Justice,  Sec.  3.3  (a)  (1968, 
"Approved  Draft."). 

^^Euziere  v.  United  States,  249  F.  2d  293  (10th  Cir.  1957),  United 
States  ex  rel.  Elksnis  v.  Gilligan,  256  F.  Supp.  244  (S.D.N.Y.  1966), 
United  States  v.  Tateo,  214  F.  Supp.  560  (S.D.N.Y.  1963). 
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District  Attorney  in  any  respect,  then  the  defendant  should  be  allowed 
to  withdraw  his  guilty  plea  and  proceed  to  trial .25 

This  manner  of  conducting  plea  bargaining  has  two  advantages: 
The  defendant  can  insist  on  a  recommendation  from  the  District  Attorney 
before  entering  a  plea,  and  the  plea  may  be  withdrawn  if  the  recommen- 
dation is  not  followed  by  the  court,  so  that  the  defendant  knows  just 
what  the  bargain  is.   Yet  the  court  is  not  committed  to  the  bargain  in  any 
way  before  a  pre-sentence  report  is  considered. 

This  recommendation  may  be  impractical  until  the  courts  are 
provided  with  ways,  other  than  judicial  plea  bargaining,  to  dispose 
of  cases  fast  enough  to  keep  their  calendars  current.   Consequently, 
until  the  courts  are  provided  with  additional  resources,  and  if  judi- 
cial plea  mediation  continues  to  be  a  necessary  device  for  disposing 
of  cases,  the  Committee  recommends  that  the  courts  adopt  the  following 
rules  in  connection  with  judicial  mediation  of  pleas: 

(7)  That  a  judge  should  not  preside  over  the  hearing  of  any 
pre-trial  motions,  or  over  the  trial  of  any  case  in  which  the  judge 
has  been  previously  involved  with  plea  discussions. 

(8)  That  at  the  conclusion  of  a  plea  mediating  session  which 
has  resulted  in  agreement  by  parties,  the  judge,  in  the  presence 
of  counsel,  should  dictate  to  the  court  reporter  for  inclusion  in  the 
official  court  records  a  summary  of  the  conditions  and  terms  that  have 
been  agreed  upon. 26 


25 

See:   People  v.  Delles,  supra. ,  note  3.   See  also:   People  v. 

West,  Cal.  Sup.  Ct.,  Crim.  #  14453,  (Dec.  3,  1970). 


2°The  California  Supreme  Court,  in  an  opinion  filed  on  Dec.  3, 


1970,  said; 


"The  recordation  of  the  plea  bargain  will  afford  to 
the  appellate  court,  if  such  bargain  is  later  colla- 
terally or  directly  questioned,  a  complete  account 
of  the  proceedings." 
People  V.  West ,  supra,  at  pp.  24-25. 
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III,  REMEDIES  FOR  THE  SUPERIOR  COURT  BACKLOG 


A.   Immediate  Measures 

There  are  many  ways  by  which  judicial  procedures  can  be 
reformed.   However,  we  come  first  to  remedies  that  can  be  effected 
in  San  Francisco  without  the  need  for  changes  in  state  legislation. 


1.   Assignment  of  Judges  from  the  Civil  Courts 

San  Francisco  has  long  suffered  from  an  imbalance  in  its 
assignment  of  judges  between  civil  and  criminal  cases.   San 
Francisco  has  only  four  of  its  twenty-four  Superior  Court  judges 
hearing  criminal  matters  full-time,  and  this  has  been  so  since 
1967.  ■'■   By  comparison,  Los  Angeles  currently  has  approximately  one- 
half  of  its  Superior  Court  judges  hearing  criminal  matters  full- 
time.'^  While  there  is  some  sentiment  that  Los  Angeles  devotes  too 
many  Superior  Court  judges  to  criminal  matters  because  of  inefficient 
screening  of  felony  cases  by  their  Municipal  Courts,  Santa  Clara 
County,  which  had  127=,  less  felony  cases  filed  last  year  than  did 
San  Francisco,^  currently  allocates  four  Superior  Court  departments 
to  criminal  duty.   Similarly,  Alameda  County,  with  only  14%  more 
felony  cases  filed  last  year  than  in  San  Francisco,^  devotes  six 
Superior  Court  departments  to  the  criminal  side. 

The  four  judges  currently  assigned  to  criminal  cases  in  San 
Francisco  work  hard.   Two  of  them  work  regularly  at  the  Hall  of 
Justice  from  7:30  a.m.  to  5:30  p.m,  and  it  is  common  for  most  of 
them  to  spend  long  hours  in  the  evenings  reading  briefs  and  keeping 
up  with  developments  in  the  law.   It  is  argued  that  additional  judges 
cannot  be  transferred  from  the  civil  side  to  the  criminal  side, 
because  of  the  intolerable  backlog  of  civil  cases.   While  there 
were  4,778  civil  cases  awaiting  trial  in  San  Francisco  at  the  end 
of  1962,  there  were  6,395  cases  waiting  to  be  heard  at  the  end  of 


■•■Some  felony  cases  are  assigned  to  City  Hall  for  trial  in  the 
"civil"  courts.   The  number  of  cases  assigned  to  City  Hall  depends  on 
the  vacancies  there  and  on  problems  of  security  with  certain  defendants, 
Generally,  not  more  than  five  or  six  cases  per  week  have  been  sent  to 
City  Hall. 

2 
Interview  with  Mr.  Frank  S.  Zolin,  Executive  Officer,  Superior 

Court  of  Los  Angeles,  July  13,  1970. 

^California  Bureau  of  Criminal  Statistics,  Reference  Tables; 
Superior  Court  Prosecutions,  Table  8,  p.  12  (1970). 

^Id. 
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1968.^  At  the  end  of  1969,  San  Francisco  had  266  civil  cases  per 
judge  waiting  for  trial,  and  this  was  by  far  the  highest  case/ judge 
ratio  of  any  California  county  with  five  or  more  Superior  Court  judges. 6 
Similarly,  the  median-time  for  a  civil  case  to  get  to  trial  in  San 
Francisco,  following  the  filing  of  a  complaint,  was  41  months,  as 
calculated  in  June  of  1969. ^   This  median-time  interval  was,  again, 
the  longest  of  any  county  in  the  state  with  five  or  more  Superior 
Court  judges. 

In  the  immediate  future,  assignment  of  judges  from  the  civil 
side  to  the  criminal  courts  may  cause  some  hardship  to  civil  litigants. 
But  hardship  must  fall  some  place  --  either  on  the  criminal  courts 
or  on  civil  litigants  --  and  the  Constitution,  and  state  law,  both 
dictate  that  a  defendant  in  a  criminal  case  be  given  a  speedy  trial, 
whereas  there  are  no  similar  requirements  for  civil  cases.   Moreover, 
Section  1050  of  the  Penal  Code  specifies  that,  "...criminal  cases 
shall  be  given  precedence  over,  and  set  for  trial  and  heard  without 
regard  to  the  pendency  of  any  civil  matters  or  proceedings," 

It  is  also  apparent  that  the  Civil  Division  of  the  Superior 
Court  can  substantially  increase  its  productivity  by  changing  its 
ordinary  working  schedule.   Numerous  observations  by  Committee 
staff  members  during  the  past  year  have  disclosed  that  most  Superior 
Courts  at  City  Hall  convene  at  10:00  a.m.  and  rarely  hold  business 
in  the  courtroom  past  4:00  p.m.   There  is,  in  nearly  all  the 
Superior  and  the  Municipal  Courts  at  City  Hall,  a  two-hour  break 
from  noon  to  2:00  p.m.,  and  most  courts  take  a  fifteen -minute  recess 
during  each  of  the  morning  and  afternoon  sessions.   If  fifteen 
Superior  Courts  at  City  Hall  started  court  at  9:00  a.m.,  limited 
the  lunch  break  to  one  hour  and  a  half,  and  adjourned  at  4:30  p.m.  -- 
thereby  increasing  court  sessions  by  two  hours  per  day  --  there  would  be 
an  increase  of  30  hours  per  day,  or  150  hours  per  week,  in  court  time. 
This  increase  is  roughly  the  equivalent  of  having  eight  or  nine  more 
trial  judges  assigned  to  the  Superior  Court,  given  the  present  schedule 
of  courtroom  use. 

Of  course,  judges  have  a  lot  of  work  to  do  while  not  on  the 
bench.   They  must  review  evidence  and  briefs,  prepare  orders,  and 
take  care  of  correspondence.   Nonetheless,  judges  in  other  state 
jurisdictions,  and  in  the  federal  courts,  manage  to  perform  their 
judicial  chores  while  on  a  schedule  similar  to  that  proposed  by 
the  Committee.   And  these  court  hours,  for  the  Civil  Departments, 
would  correspond  closely  with  the  hours  spent  on  the  bench  by 
judges  assigned  to  criminal  duty  at  the  Hall  of  Justice. 


^Annual  Report  of  the  Judicial  Council  of  California,  Table 

XXII,  p.  100  (1970). 

Annual  Report  of  the  Judicial  Council  of  California,  Table 

XXIII,  p.  101  (1970).   The  state  average  was  165  pending  cases  per  judge. 

Annual  Report  of  the  Judicial  Council  of  California,  Table 

XXIV,  p.  102  (1970). 
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It  is  impossible  to  tell  how  many  judges  should  be  assigned 
permanently  to  the  criminal  side,  but  the  Committee  recommends: 

(9)  That  four  additional  judges  be  assigned  full-time  to 
the  Criminal  Division  of  the  San  Francisco  Superior  Court  until 
the  backlog  of  pending  cases  is  reduced  to  300.^ 

(10)  That  the  Civil  Departments  of  the  San  Francisco  Superior 
Court  convene  court  at  9:00  a.m.  and  limit  the  lunch  recess  to 

one  hour  and  a  half,  and  not  adjourn  court  before  4:30  p.m. 


San  Francisco  will  have  two  additional  Superior  Court  judges 
and  two  additional  Municipal  Court  judges  in  January,  1971.   As 
the  Committee's  Report  on  the  Public  Defender's  Office  indicated, 
these  new  Municipal  Court  Departments  are  needed  badly  for  criminal 
duty.   Yet,  even  if  all  the  new  judges  were  assigned  to  the  criminal 
side,  it  should  be  possible  to  accomplish  more  assignments  to  criminal 
duty  without  requiring  that  additional  funds  be  appropriated  by 
the  city  in  the  current  fiscal  year  for  courtroom  facilities. 

The  following  plan  for  court  assignments  assumes  that  four 
additional  Superior  Court  judges  and  two  additional  Municipal  Court 
judges  will  be  assigned  to  the  criminal  side.   If  these  suggestions 
were  followed,  all  Superior  Court  criminal  departments  would  be 
located  at  the  Hall  of  Justice,  where  there  are  adequate  security 
facilities  for  felony  defendants  in  custody.   Moreover,  all  general 
Municipal  Courts,  which  hear  felony  preliminary  hearings,  would  also 
be  located  at  the  Hall  of  Justice,  again  for  reasons  of  security. 
There  is  not  the  same  need  for  security  in  most  misdemeanor  trial 
matters.   Yet,  because  of  the  way  that  the  Master  Calendar  system 
operates,  it  is  essential  that  these  trial  departments  be  located  at 
the  same  place.   Thus,  all  Municipal  Court  misdemeanor  trial  depart- 
ments would  be  located  at  City  Hall.^  The  Committee  recommends: 

(11)   That  the  following  plan  for  court  assignments  be 
adopted: 


Q 

Thus,  a  total  of  eight  Superior  Court  Departments  would  be 
devoted  full-time  to  the  criminal  side  until  the  backlog  was  reduced 
to  manageable  proportions. 

The  Committee  found  widespread  opposition  to  relocating  the 
two  traffic  departments,  because  they  must  rely  closely  on  the  large 
Traffic  Records  Bureau,  located  at  the  Hall  of  Justice. 


31  - 


(1)  Courtroom  space  at  City  Hall  for  four  Municipal 
Court  criminal  trial  departments  can  be  found  as  follows: 

(a)  Two  Superior  Court  civil  departments  would 

be  transferred  to  the  Hall  of  Justice,  and  these  courtrooms  could 
be  used  for  Municipal  trial  courts. 

(b)  One  Municipal  Court  trial  department  can  be 
assigned  to  the  Tax  Appeals  Courtroom,  since  this  courtroom  sits 
vacant  from  February  through  August.   During  the  part  of  the  year 
that  the  Tax  Appeals  Court  is  in  use,  this  Municipal  trial  depart- 
ment can  hold  court  in  any  courtroom  at  City  Hall  that  is  vacant 
during  the  time  that  any  judge  (of  either  the  Superior  or  the 
Municipal  Court)  is  either  ill  or  is  on  vacation.   The  Committee 
has  found  that,  during  the  past  year,  one  or  more  courtrooms  at 
City  Hall  were  invariably  vacant  because  a  judge  was  ill  or  was 

on  vacation. 

(c)  One  Municipal  Court  trial  department  should 

be  moved  into  the  courtroom  now  used  by  the  Superior  Court  Law  and 
Motion  Department,  Probate  Department,  or  Domestic  Relations  Depart- 
ment.  One  of  these  Superior  Court  departments  may  be  moved  out  of 
the  City  Hall.   The  Board  of  Supervisors  has  appropriated  funds  for 
the  rental  of  courtroom  space  for  a  year,  and  the  city's  Real  Estate 
Department  is  currently  investigating  various  rental  locations  in  the 
vicinity  of  City  Hall. 

(2)  Courtroom  space  at  the  Hall  of  Justice  for  four 
additional  Superior  Court  trial  departments  can  be  found  as  follows: 

(a)  Two  Superior  Court  departments  can  move  into  the 
courtrooms  vacated  by  the  two  Municipal  Court  trial  departments  sent 
to  City  Hall. 

(b)  Two  Superior  Court  Departments  can  move  into 
courtrooms  now  used  by  two  of  the  general  Municipal  Courts . 

(c)  Two  general  Municipal  Courts  can  be  relocated 
into  any  of  the  following  facilities  at  the  Hall  of  Justice: 

(1)  The  Coroner's  Court,  which  is  used  but  one 

or  two  days  per  week  by  the  Coroner  and  which  has  recently  been  used 
satisfactorially  for  criminal  trials;  or 

(2)  Department  18,  located  adjacent  to  the  Public 
Defender's  Office  and  currently  vacant; 

(3)  "Drunk  Court",  which  now  sits  empty  each  day 
after  10:00  a.m. ; 

(4)  The  Police  Auditorium,  which  is  ordinarily  used 
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only  from  8:45  a.m.  to  9:00  a.m.  during  the  day.-*-^ 
A  diagram  of  the  reorganization  follows : 


CHART  II I -A 
PROPOSED  COURT  ASSIGNMENTS 


HALL  OF  JUSTICE 


2  GENERAL  MUNICIPAL  ^ 


i 


DEPARTMENT  18,  or 
CORONER'S  COURT,  or 
DRUNK  COURT,  or 
POLICE  AUDITORIUM 


<■ 


2  MUNICIPAL  TRIAL 


NEW  COURTS 
(as  of  1/1/71) 

-  2  SUPERIOR  TRIAL 

2  MUNICIPAL  TRIAL 


CITY  HALL 


■> 


■> 


1.   FEB. -AUG.:   TAX 
APPEALS  COURTROOM 

SEPT. -JAN. :   COURTROOMS 
OF  ILL  OR  VACATIONING 
.  JUDGES 


LAW  &  MOTION,  or 
PROBATE,  or  DOMESTIC 
RELATIONS 


i 


RENTAL  SPACE 
SUPERIOR  TRIAL 


■> 


10 
programs. 


The  auditorium  is  used  extensively  at  night  for  police 
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2.   Use  of  Civil  Courts  for  Felony  Preliminary 
Hearings  and  Pre-trial  Motions 

On  three  successive  Fridays  in  June,  1970,    the  staff  of  the 
Committee  personally  observed  the  operation  of  the  civil  departments 
at  City  Hall.   The  observation  confirmed  common  belief  --  a  large 
number  of  civil  courtrooms  are  not  in  use,  particularly  on  Friday 
afternoons.   These  courtroom  vacancies,  as  set  out  below,  are  not 
attributable  to  the  vacation  schedules  of  judges,  since  a  courtroom 
assigned  to  a  judge  on  vacation  was  not  counted  as  "assigned." 


TABLE  III-A 
USE  OF  SUPERIOR  COURT  COURTROOMS,  CITY  HALL 
JUNE  5,  12  and  19,  1970 

NO.  COURTROOMS  IN  UJ 
DATE  NO.  COURTROOMS  ASSIGNED  A.M.       P.M 

June  5,  1970  19 

June  12,  1970  19 

June  19,  1970  20 


14 

6 

12 

8 

13 

9 

lljune  5,  12  and  19,  1970.   This  pattern  of  courtroom  use  on 
Friday  afternoons  was  subsequently  confirmed  by  observations  of  the 
Committee  staff  during  September,  October,  and  November,  1970. 
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TABLE  III-B 
USE  OF  MUNICIPAL  COURT  COURTROOMS,  CITY  HALL 
JUNE  5,  12,  and  19,  1970 

NO.  COURTROOMS  IN  USE 
DATE  NO.   COURTROOMS  ASSIGNED         A.M.        P.M. 

June  5,  1970  8  5  1 

June  12,  1970  8  6  4 

June  19,  1970  8  4  2 


This  vacancy  rate  represents  a  dismally  poor  allocation  of 
courtroom  resources.   A  Friday  afternoon  comprises  1/10  of  all  available 
time  during  which  a  courtroom  may  be  in  use.   Consequently,  it  appears 
that  over  one-half  of  San  Francisco's  courtroom  resources  at  City 
Hall  have  not  been  used  at  all  during  1/10  of  all  available  time.   These 
courtroom  facilities  are  needed  desperately  for  the  processing  of 
criminal  cases,  and  there  are  certain  criminal  matters  which  lend  them- 
selves peculiarly  to  disposition  in  these  vacant  courtrooms,  because 
they  require  relatively  short  hearings.   Consequently,  the  Committee 
recommends : 

(12)  That  felony  preliminary  hearings,  where  the  defendant 
is  out  on  bail,  or  O.R. ,  be  assigned  to  the  civil  departments  of 
the  Municipal  Court  for  hearing  on  Fridays; 

(13)  That  motions  pursuant  to  Sec.  995  and  Sec.  1538.5  of  the 
Penal  Code,  where  the  defendant  is  out  on  bail,  or  O.R. ,  be  assigned 
to  the  civil  departments  of  the  Superior  Court  for  hearing  on  Fridays. 


The  most  common  explanation  given  by  judges  for  the  high 
rate  of  courtroom  vacancies  on  Friday  is  as  follows:   Judges  must 
perform  a  large  number  of  tasks  outside  the  courtroom,  and  these 
duties  have  already  been  discussed.   Trial  attorneys,  too,  must 
keep  up  with  their  office  work,  and  many  attorneys  have  informed  the 
courts  that  they  prefer  to  keep  Fridays  as  non-trial  days.   Granting 
the  explanation,  the  fact  is  that  the  courtrooms  are  empty  and  are 
therefore  available  for  criminal  matters  which  are  given  precedence 
on  the  calendar  by  law.-*-^ 


3.   Adequate  Staffing  for  the  Criminal  Courts 

The  allocation  of  additional  courts  to  criminal  duty  won't  work 
unless  the  courts  are  provided  with  enough  supporting  staff  to  enable 


l^sec.  1050  P.C. 
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them  to  operate  efficiently.   There  are,  of  course,  some  supportive 
jobs,  such  as  clerks  and  court  reporters,  which  must  be  filled  whether 
or  not  the  courts  are  assigned  to  criminal  duty.   The  criminal 
courts,  however,  need  both  District  Attorneys  and  Public  Defenders 
in  order  to  do  their  job,  and  if  these  positions  are  understaffed, 
the  courts  inevitably  slow  down.   For  example,  the  Committee  pointed 
out  in  its  Report  on  the  Public  Defender's  Office  that  the  Municipal 
Courts  were  dismissing  many  unwarranted  misdemeanor  charges  --  a 
job  that  the  District  Attorney's  Office  could  do,  given  an  adequate 
number  of  deputies. 

Probably  the  least  efficient  component  of  the  Master  Calendar 
system  has  been  the  inability  of  the  District  Attorney's  Office  to 
assign  its  Superior  Court  trial  deputies  to  felony  cases  at  an 
early  stage  of  proceedings.   For  the  most  part,  deputies  have  been 
assigned  to  their  cases  from  one  to  two  weeks  before  trial.   This 
policy  has  not  always  allowed  time  for  full  preparation  of  a  case 
for  trial  and  has  made  plea  negotiations  difficult.   Before  the  case 
is  assigned  to  the  trial  deputy,  it  remains  in  the  Master  Calendar 
Department,  where  the  District  Attorney  has  assigned  three  deputies.  ^-^ 
Thus,  these  three  deputies  are  responsible  for  discussing  the  merits 
of  more  than'  700  pending  felony  cases  with  defense  attorneys,  and 
they  simply  cannot  do  it. 

The  District  Attorney's  Office  has  explained  that  it  cannot 
assign  felony  deputies  at  an  earlier  time  because  the  Office's 
shortage  of  deputies  does  not  allow  much  flexibility  in  assignments. 
Chief  Assistant  District  Attorney  Walter  H.  Giubbini  put  it  this 
way : 

"We  are  constantly  faced  with  a  situation  where  various 
defendants  are  insisting  on  their  right  to  be  tried 
within  60  days,  where  the  cases  are  nearly  up  to  the 
deadline.   Let's  assume  that  we  had  assigned  any  one  of 
these  cases  to  any  given  deputy  after  the  preliminary 
hearing.   Now  the  chances  are  that  that  deputy  will  be 
in  trial  when  the  other  case  is  nearing  the  deadline. 
He  couldn't  just  stop  his  first  trial  to  start  the  second 
one  --  so,  we  would  have  to  reassign  the  second  case  at 
the  last  minute  or  dismiss  it." 

Mr.  Giubbini  has  admitted  that  his  trial  deputies  could  be 
assigned  earlier  if  there  were  not  so  many  cases  pressing  the  60-day 
limit.   Thus,  the  problem  appears  to  be  one  of  getting  slightly  ahead 
of  the  game,  out  from  under  the  deluge  of  cases.   Given  the  number 
of  deputies  employed  by  the  Office,  and  their  workload,  it  is  not 
surprising  that  the  Office  is  forced  to  juggle  deputies  at  a  late 


13 
-"Until  recently,  there  were  two  Deputy  District  Attorneys 

assigned  to  the  Master  Calendar  Department. 
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stage  in  order  to  get  cases  to  trial.   The  following  chart  shows 
that  the  workload  of  the  San  Francisco  District  Attorney's  Office 
is  incredibly  higher  than  the  workload  of  comparable  Northern 
California  counties.   The  chart  selects  the  most  important  indices 
of  prosecutorial  work  --  felony  preliminary  hearings,  felony  cases 
in  Superior  Court,  and  non-traffic  misdemeanors  (except  intoxication), 
and  measures  these  filings  against  the  current  number  of  Deputy 
District  Attorneys  in  each  county.   Homicide  cases  are  also  included 
because  they  require  far  more  prosecutorial  work  than  other  felonies. 

TABLE  III-C 

DISTRICT  ATTORNEY  OFFICE  CASELOADS: 

SELECTED  NORTHERN  CALIFORNIA  COUNTIES 


an  Francisco 
Lamed  a 
antra  Costa 
anta  Clara 
icramento 


No.     . 
Deputies 

38 

68 

36 

47 

32 


'68- '69 

Felony 

Filings** 


'68-'69 

Felony 

Prelim,** 


Total 
3225 
2875 
1025 
2176 
1431 


Per 
Deputy 

84 

42 

28 

45 

45 


Total 

6612 

6706 

1534 

3368 

3214 


Per 
Deputy 

172 

99 

43 

71 
100 


'68-'69  '69 

Non-Traffic  Wilful 

Misdem.  **  Homicide 

(except  Intox.)  Arrests*** 

Per 

Total   Deputy  Total 


17145   451 
15331   225 


6877 
7991 
8862 


189 
170 

277 


127 

100 

35 

26 
27 


'ource 


:   The  California  District  Attorneys  &  County  Counsels  Association. 


(source:   Judicial  Council  of  California,  Annual  Report  (1970) 


|*Source:   California  Bureau  of  Criminal  Statistics,  Crime  and  Arrests, 
Reference  Tables,  1969. 
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The  San  Francisco  District  Attorney's  Office  requested 
twelve  additional  deputies  last  summer,  and  four  have  been  approved 
by  the  Mayor,  though  not  by  the  Board  of  Supervisors.   While  these 
four  positions  might  have  helped  to  reduce  excessive  workloads  in 
the  Office,  as  they  existed  last  summer,  they  are  not  sufficient 
to  handle  new  courts.   The  Office  would  need  between  six  and  eight 
new  deputies,  in  addition  to  the  four  approved  by  the  Mayor,  to 
staff  six  new  criminal  departments  (four  Superior  Courts  and  two 
Municipal  Courts).   However,  it  is  simply  impossible  to  know  how 
many  Superior  Court  departments  will  be  needed  permanently  for  criminal 
matters.     Thus,  the  Committee  recommends: 

(14)   That  the  Office  of  the  District  Attorney  be  granted 
a  supplemental  budget  appropriation  enabling  the  immediate  temporary 
hiring  of  not  less  than  six  nor  more  than  eight  additional  deputies 
for  a  year. 

At  the  end  of  this  time,  it  should  be  possible  to  measure  what 
effect  the  additional  trial  departments  have  had  on  the  backlog  and  to 
estimate,  with  greater  accuracy,  how  many  Deputy  District  Attorneys 
will  be  needed  permanently.   The  District  Attorney's  Office  has 
argued  that  temporary  deputies  would  not  be  suitable  for  their  purposes, 
because  they  say  that  temporary  deputies  would  not  be  able  to  learn 
office  policy  and  procedure  soon  enough  to  justify  their  hiring. 
However,  we  find  this  argument  unconvincing,  for  the  following 
reasons: 

(a)  If  temporary  deputies  would  have  trouble  learning 
office  procedures,  the  same  problem  would  exist  for  newly-hired 
permanent  deputies.   The  backlog  problem  cannot  wait  for  either 
temporary  or  permanent  deputies  to  learn  office  procedures. 

(b)  The  District  Attorney's  Office  may  temporarily  hire 
attorneys  now  in  private  practice  who  have  had  prior  criminal  experience 
for  the  trial  of  felony  cases,  or 

(c)  The  Office  may  temporarily  hire  young  lawyers  for 
Traffic  Court  and  Municipal  Court  duty  and  may  elevate  some  current 
Municipal  Court  Deputies  to  Superior  Court  duty. 

Many  lawyers  with  prior  prosecutorial  experience  are  now  in 
practice  in  San  Francisco.   Perhaps  some  of  them  would  be  willing  to 
take  temporary  leaves  from  their  firms  to  prosecute  criminal  cases 
and  help  alleviate  the  current  crisis  in  the  city's  criminal  courts. 


The  Committee  has  recommended  that  four  new  criminal 
departments  be  assigned  until  the  backlog  is  reduced  to  300  cases. 
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Any  plan  calling  for  the  temporary  hiring  of  prosecutors  stands 
a  far  better  chance  for  success  if  it  receives  the  cooperation  of 
the  organized  Bar  in  the  city,  and  the  Committee  urges  all  associa-- 
tions  of  private  lawyers  to  join  in  an  effort  to  bring  the  criminal 
court  calendars  under  control  once  again. 

While  we  can  compare  the  caseloads  of  the  San  Francisco  District 
Attorney's  Office  with  caseloads  in  other  counties,  it  is  not  helpful 
to  make  the  same  sort  of  caseload  comparisons  of  Public  Defender's 
Offices.   The  state  does  not  keep  statistics  on  cases  handled  by 
local  Public  Defenders,  and  the  statistics  compiled  by  the  local 
offices  are  far  from  uniform.   At  best,  we  can  make  only  a  rough 
comparison  with  Alameda  County.   We  know  from  Table  III-C  that 
Alameda  County  had  slightly  less  felony  cases  and  non-traffic 
misdemeanor  cases  than  did  San  Francisco  during  1968-1969.   We  know 
also  that  the  1960  census  reported  that  13.57o  of  the  residents  of 
San  Francisco  and  13.6%  of  the  residents  of  Alameda  County  earned 
less  than  $3,000.00  per  year.-'-^  Thus,  unless  income  patterns  in  the 
two  counties  have  changed  remarkably  since  1960,  it  seems  likely  that 
the  Alameda  County  Public  Defender' s  Office  handles  roughly  the 
same  number  of  defendants  as  the  San  Francisco  Public  Defender's 
Office.   Yet  the  Alameda  County  Office  has  44  deputies,  while  the 
San  Francisco  Office  has  only  27  deputies. 

In  its  recent  Report  on  the  Public  Defender's  Office,  the 
Committee  recommended  that  the  Office  be  allowed  three  additional 
deputies  for  the  Municipal  Court,  and  this  recommendation  did  not 
consider  the  increased  burden  that  new  courts  would  put  on  the  Office. 

Unfortunately,  there  is  no  way  to  tell  how  many  additional 
Deputy  Public  Defenders  will  be  needed  permanently,  because  there  is 
simply  no  way  to  tell  how  many  additional  courts  will  be  needed 
permanently.   The  Office  now  has  seven  trial  deputies  and  one 
supervising  attorney  assigned  to  handle  cases  in  the  four  full-time 
Superior  Courts  and  cases  sent  to  City  Hall  for  trial.   We  think 
that  the  Office  will  need  at  least  five  more  attorneys  in  the 
Superior  Courts  in  order  to  provide  minimal  representation  if  four 
additional  courts  are  assigned  to  criminal  duty.   We  still  think 
that  three  additional  deputies  are  needed  permanently  for  Municipal 
Court  duty.   We  believe  that  the  Public  Defender,  like  the  District 
Attorney,  should  hire  attorneys  for  the  Superior  Court  on  a  temporary 
basis  until  everyone  has  a  better  idea  of  how  many  additional 
criminal  courts  will  be  needed  permanently,  and  we  recommend: 

(15)   That  the  Public  Defender  be  granted  a  supplemental 
budget  appropriation  enabling  the  hiring  of  five  additional  attorneys 
for  a  year. 


15l  U.S.  Census  of  Population.  1960.  251,  433-438.   Data  on 
income  levels  is  not  yet  available  from  the  1970  census. 
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Again,  the  Public  Defender  should  be  able  to  choose  whether 
to  spend  these  funds  either  for  the  temporary  hiring  of  experienced 
attorneys  to  try  felony  cases  or  for  the  temporary  hiring  of 
younger  attorneys  for  Traffic  Court  or  Municipal  Court,  thereby 
elevating  some  of  the  Office's  Municipal  Court  Deputies  to  Superior 
Court  duty. 

The  Superior  Court  Clerk's  Office  at  the  Hall  of  Justice  has 
informed  the  Committee  that  it  will  probably  be  able  to  handle  the 
new  courts  without,  additional  personnel,  but  only  if  all  felony 
matters  are  heard  at  the  Hall  of  Justice.   The  transfer  of  cases 
to  City  Hall  has  created  enormous  problems  for  the  clerk's  office, 
since  they  are  responsible  for  sending  and  keeping  track  of 
numerous  files,  records,  and  items  of  evidence.   This  is  yet  another 
reason  why  the  trial  of  felony  matters  at  the  Hall  of  Justice 
must  be  accorded  top  priority  in  deciding  where  courts  shall  be 
assigned. 

There  is  another  way  in  which  the  efficiency  of  the  clerk's 
office  can  be  increased.   When  a  case  is  appealed,  the  clerk's 
office  is  responsible  for  preparing  the  "record  on  appeal,"  which 
must  include  copies  of  the  complaint,  the  information  or  indictment, 
and  orders  signed  by  the  court.   These  copies  are  now  prepared 
by  typists,  who  retype  each  required  document  on  file  with  the  clerk. 
The  Office  itself  has  estimated  that  one  clerk  must  spend  an  average 
of  40  hours  per  week  doing  this  mundane  task.   There  is  no  reason 
why  the  record  on  appeal  cannot  be  machine-copied,  as  is  done  in 
many  other  jurisdictions.   Given  the  fact  that  the  clerk's  office  at 
the  Hall  of  Justice  now  has  only  seven  employees,  it  should  be  obvious 
that  a  machine  copier,  which  would  free  one  employee  for  other  chores, 
would  substantially  increase  the  work  product  of  the  office.   Further- 
more, the  retyping  of  the  record  on  appeal  has  undoubtedly  slowed 
down  the  process  of  appeal,  since  the  appeal  cannot  proceed  until 
the  clerk's  record  is  on  file  with  the  appellate  court.   Some  judges 
in  San  Francisco  have  remarked  that  they  have  seen  cases  on 
appeal  delayed  two  to  three  months  while  the  clerk's  record 
was  prepared.   Thus,  the  Committee  recommends: 

(16)   That  the  Office  of  the  Clerk  of  the  Superior  Court 
at  the  Hall  of  Justice  be  provided  with  a  copy  machine. 

4.   Master  Calendar  Procedure 

The  Principle  of  the  Master  Calendar  is  a  good  one.   The 
Master  Calendar  system  is  designed  to  insure  a  continuous  flow 
of  cases  into  vacant  trial  departments,  and  if  the  Master  Calendar 
is  not  working  in  San  Francisco,  it  owes  most  of  its  defects 
to  the  fact  that  there  are  simply  not  enough  trial  courts  to 
handle  the  cases  that  are  ready  for  trial. 
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Yet  there  has  been  another  problem  with  the  operation  of 
the  Master  Calendar.   Until  recently,  the  San  Francisco  Superior 
Court  was  requiring  far  more  appearances  per  case  than  were  necessary, 
and  these  numerous  appearances  served  to  delay  the  disposition  of 
cases.   Thus,  the  court  was  requiring,  or  allowing,  separate 
appearances  for  arraignment,  for  plea,  for  trial  setting,  and  for 
pre-trial  motions.     In  October  of  this  year,  the  court  began  a  policy 
of  consolidating  the  plea  and  setting  appearances.   This  was  a 
commendable  move,  yet  it  appears  that  the  procedures  of  the  Master 
Calendar  can  be  streamlined  even  further  without  compromising  the 
rights  or  interests  of  any  defendant.   The  Committee  recommends: 

(17)   That  the  following  procedures,  based  on  the  highly- 
successful  Master  Calendar  in  Santa  Clara  County,  be  implemented: 

(a)  Defendants  should  be  arraigned  on  the  day  the  District 
Attorney's  Office  files  the  information.   Since  state  law  requires 
the  information  to  be  filed  within  15  days  of  the  preliminary 
hearing,  ■'-'  the  arraignment  should  occur  no  later  than  that.   There 

is  no  good  reason  for  the  delay  of  21  days  between  preliminary 
hearing  and  arraignment  in  San  Francisco. 

(b)  At  arraignment,  the  defendant  should  be  asked  to  enter 
a  plea  to  the  charges.   If  the  defendant  chooses  not  to  enter  a 

plea  at  this  time,  the  court  should  enter  a  plea  of  "Not  Guilty" 
for  him.   The  entry  of  this  plea  cannot  harm  the  defendant,  yet 
it  will  save  an  additional  and  unnecessary  court  appearance.   The 
defendant's  case  should  be  continued  for  plea  only  if  there  is  a 
possibility  that  he  may  wish  to  raise  an  insanity  defense. 

(c)  At  arraignment,  the  case  should  be  set  for  trial  within 
the  statutory  time  unless  the  defendant  pleads  guilty.   Also,  if 

the  defendant's  attorney  wishes  to  make  any  pre-trial  motions,  these 
should  be  calendared  at  arraignment.  If,  as  is  often  the  case, 
the  defendant's  attorney  wishes  to  review  the  transcript  of  the 
preliminary  hearing  before  deciding  whether  to  file  motions,  he 
should  be  allowed  to  call  a  calendar  clerk  and  have  the  hearing 
of  his  motions  set  by  phone,  so  long  as  he  gives  notice  to  the 
District  Attorney. 

•(d)   Both  995  P.O.  and  1538.5  P.C.  motions  should  be 
heard  by  the  same  court  at  the  same  time,lo  and  the  court  should  adopt 
a  rule  forbidding  the  filing  of  1538.5  motions  on  the  day  of  trial. 


■'■"See  Appendix  A. 

^^Sec.  739  P.C.   In  Santa  Clara  County,  a  felony  defendant 
is  arraigned  from  four  to  ten  days  after  he  is  held  to  answer. 


18 


See  p.  51  infra. 


-  41  - 


(e)  Except  in  rare  cases,  substitutions  of  counsel  should 
not  be  permitted  on  the  day  of  trial.   Most  often,  a  substitution 

is  requested  because  an  attorney  has  not  collected  his  fee.   There 
is  ample  time,  prior  to  trial,  for  attorneys  to  make  arrangements 
for  their  fees  or  to  withdraw. 

(f)  The  San  Francisco  Courts  have  begun  to  scrutinize  requests 
for  continuances  in  felony  cases.   Continuances  are  sometimes  re- 
quested by  the  prosecution,  when  a  case  has  not  been  prepared  or 

when  witnesses  are  unavailable,  but,  more  frequently,  continuances 
are  requested  by  the  defense  as  a  plea  bargaining  device. 19   This  is 
so  for  several  reasons: 

(1)  Prosecution  evidence,  and  particularly  the 
testimony  of  witnesses,  becomes  stale  with  the 
passage  of  time. 

(2)  The  longer  a  case  has  been  pending,  the  more 
the  prosecution  and  the  courts  simply  want  to  get  rid 
of  it,  even  if  the  evidential  value  of  the  case  has  not 
diminished.   Consequently,  the  plea  bargain  held  out  by 
the  prosecution  will  probably  get  better. 

(3)  When  a  case  is  continued,  without  disposition, 
it  becomes  a  part  of  the  backlog.   As  the  backlog  in- 
creases generally,  so  does  leniency,  for  all  cases, 
including  the  one  which  has  been  continued.   By  continuing' 
cases,  defense  attorneys  know  that  they  will  eventually 
get  better  deals  on  most  cases  which  they  have  before 
the  court. 

Thus,  a  policy  of  lenient  continuances  is  obviously  bad,  because 
it  helps  to  create  the  backlog,  that  ogre  of  the  whole  court  system. 
But  such  a  policy  also  results  in  a  discrimination  between  justice 
afforded  rich  and  poor  defendants.   A  defendant  who  is  out  on  bail 
can  play  the  continuance  game  with  nothing  to  lose.   It  is  a  lot 
harder  for  a  defendant  who  is  sitting  in  jail. 

It  is  interesting  to  note  that  Pittsburgh,  Pennsylvania, 
which  embarked  on  a  successful  crash  program  to  reduce  its  court 
backlogs  in  1967,  found  that  a  strict  policy  on  continuances  was 
the  courts'  most  helpful  tool  in  keeping  calendars  current.    The 
Committee  urges  the  courts  to  follow  the  policy  of  Section  1050 
of  the  Penal  Code,  which  provides  that,  "No  continuance  of  a  criminal 
trial  shall  be  granted  except  upon  affirmative  proof  in  open  court... 
that  the  ends  of  justice  require  a  continuance." 


19 

For  the  excellent  discussion  of  the  effects  of  continuances 

on  criminal  justice,  see:   Banfield  &  Anderson,  Continuances  in  the 

Cook  County  Criminal  Courts,  35  U.  Chi.  L.  Rev.  259  (1968). 

20 

Aldisert,  A  Metropolitan  Court  Conquers  Its  Backlog,  51 

Judicature  202  (1968). 
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Most  felony  cases  should  require  only  three  appearances  in 
Superior  Court  before  trial:   once  at  arraignment,  once  for  the 
hearing  of  pre-trial  motions,  and  once  on  the  day  set  for  trial. 
This  system  is  operating  efficiently  in  Santa  Clara  County, ^-l-  and 
most  criminal  defense  attorneys  there  have  come  to  prefer  it 
because  it  reduces  the  number  of  costly  appearances  that  they  must 
make  in  each  case.   There  are  undoubtedly  some  difficult  felony 
cases,  particularly  homicides,  which  would  require  more  time  than 
such  a  procedure  would  allow.   But  most  felony  cases  ought  to  get 
a  speedy  trial,  and  a  tight  rein  on  the  Master  Calendar  can  help. 

5.   Judicial  Control  of  Jury  Selection 

Jury  selection  begins  when  prospective  jurors  for  a  particular 
trial  are  assembled  in  a  courtroom.   The  clerk  of  the  court  calls 
the  names  of  twelve  persons  selected  at  random  from  those  present. 
The  twelve  then  are  seated  in  the  jury  box  where  they  are  examined 
as  to  their  suitability  for  service  on  the  jury.   This  process  of 
examination  is  called  voir  dire,  and  its  object  is  twofold: 
•First,  to  eliminate  from  the  jury  anyone  who  is  unable,  for  whatever 
reasons,  to  maintain  a  fairness  and  impartiality  with  regard  to 
both  sides  in  the  case,  and,  second,  to  discover  whether  a  potential 
juror  has  the  ability  to  abide  by  the  instructions  of  the  court  and 
to  understand  the  requisite  burden  of  proof. 

The  state  statute  governing  voir  dire^^  clearly  gives  the 
judge  primary  responsibility  for  conducting  this  examination,  though 
counsel  for  both  the  state  and  the  accused  are  to  be  allowed  to  par- 
ticipate in  some  manner  in  the  questioning.   However,  despite  the 
intent  of  the  statute,  it  has  become  common  practice  in  almost  all 
criminal  jury  trials  for  the  great  bulk  of  voir  dire  to  be  con- 
ducted by  the  attorneys. 

This  practice  has  quite  naturally  resulted  in  a  number  of 
abuses,  among  them  the  very  inequities  the  statute  was  enacted  to 
prevent. 23  Precious  court  time  is  consumed  by  overlapping  and 


21 

Los  Angeles  also  calendars  trials  and  motions  at  the 

arraignment. 

22penal  Code  Section  1078:   "It  shall  be  the  duty  of  the  trial 
court  to  examine  the  prospective  jurors  to  select  a  fair  and  impartial 
jury.   He  shall  permit  reasonable  examination  of  prospective  jurors  by 
counsel  for  the  people  and  for  the  defendant." 

23see:   People  v.  Estorga.  206  Cal.  81,  84  (1928): 
"The  section  is  one  of  those  passed  by  the  legislature  on  the 
recommendation  of  the  commission  for  the  reform  of  criminal 
procedure  created  by  the  legislature  in  1925,  the  purpose  of  the 
enactment,  of  course,  being  to  expedite  the  trial  of  criminal  causes,  and 
to  correct  the  abuse  which  has  grown  up  in  the  jurisdiction  through 
tedious  and  unnecessary  examination  of  prospective  jurors 
in  criminal  cases." 
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repetitive  questions  posed  by  both  attorneys.   For  example,  asking 
each  prospective  juror,  individually,  if  he  thinks  he  can  "give  fair 
and  impartial  consideration  to  the  matter  before  the  court"  is  a 
waste  of  valuable  time.   Rather,  the  question  should  be  posed  to 
the  twelve  jurors  in  the  box,  collectively:.  "Is  there  anyone  among 
you  who  for  any  reason  is  unable  to  give  fair  and  impartial  con- 
sideration to  the  matter  before  the  court?" 

Other  abuses  result  from  counsel-conducted  voir  dire.  It  is 
common  practice  for  an  attorney  to  misuse  the  examination  process 
by  attempting  to  inject  into  voir  dire  his  own  notions  of  the  applicable 
law  in  the  case,  or  to  suggest  to  the  jury  the  ultimate  facts  that 
his  evidence  will  prove.   The  former  should  be  the  province  of  the 
judge,  while  the  latter  is  the  very  purpose  of  the  upcoming  trial. 

The  Committee  believes  that  these  abuses  can  be  best 
remedied  by  conducting  voir  dire  more  as  it  was  originally  intended 
by  statute.   California  cases  have  continually  upheld  voir  dire 
questioning  conducted  almost  entirely  by  the  judges  after  the 
potential  jurors  have  been  seated  in  the  box,^'^  and  it  has  been  held 
proper  for  the  judge  to  address  certain  questions  to  the  twelve 
jurors  collectively.    Cases  have  further  approved  of  voir  dire 
in  which  the  attorneys  submit  their  questions  to  the  judge  and 
the  judge  then  asks  the  jury  those  questions  which  he  deems  proper. 

Therefore,  the  Committee  recommends: 

(18)   That  jury  voir  dire  be  conducted  in  the  following 


People  V.  Estorga,  supra  at  85,  People  v.  Brown,  207  Cal. 
172  (1929),  Rousseau  v.  West  Coast  House  Movers,  256  C.A,  2d  878, 
64  Cal.  Rptr.  655  (1967).  See  also  People  v.  Parker,  235  C:A.  2d 
86,  44  Cal.  Rptr.  900  (1965). 

2S 

People  V.  Estorga,  supra. 

^"Rousseau  v.  West  Coast  House  Movers,  supra;  People  v.  Brown, 
supra.   For  a  case  in  which  the  trial  judge  was  affirmed  after  re- 
jecting counsel's  suggested  questions,  see:   People  v.  Parker,  supra. 
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manner : 

A.  Before  the  potential  jurors  are  seated  in 
the  box, 

1.  The  attorneys  in  the  case  submit  their 
voir  dire  questions  to  the  judge,  and 

2.  The  judge  reviews,  consolidates  and  modifies 
the  questions  as  he  feels  necessary. 

B.  After  the  potential  jurors  are  seated  in 
the  box, 

1.  The  judge  directs  to  the  jurors  collectively 
as  many  of  his  and  counsels'  questions  as 
are  proper.   Such  questions  concern  the 
juror's  fairness  and  objectivity  and  his 
ability  to  abide  by  the  court's  instructions 
of  law,  including  instructions  on  burden  of 
proof  and  presumption  of  innocence. 

2.  The  judge  then  asks  each  individual  juror 
his  own  questions  or  those  of  counsel  to 
discover  personal  bias  due  to  friendship 
with  or  emplojmient  by  parties  or  witnesses 
in  the  case.   Questions  should  also  explore 
any  possible  racial  or  cultural  bias. 

3.  Finally,  the  judge  should  permit  questioning 
of  individual  jurors  by  the  attorneys  where 
the  judge,  in  his  discretion,  finds  that  his 
own  questioning  has  indicated  some  possibility 
of  bias  which  should  be  further  explored. 
This  final  questioning  should  be  carefully 
supervised  by  the  judge. 

This  voir  dire  procedure  being  proposed  by  the  Committee 
closely  resembles  that  currently  being  used  most  successfully 
in  the  federal  courts.^'   And  the  federal  voir  dire  process  has  been 
upheld  for  use  in  California  State  Courts.^" 

The  Committee  recognizes  one  exceptional  situation  in  which 
the  judge  might  properly  allow  more  extensive  questioning  of  individual 


27 

See  Brosnahan,  "Federal  and  State  Jury  Selection  -  A  Compari- 
son,"  The  Brief  Case,  May-June  1970,  p.  4. 

28 

Rousseau  v.  West  Coast  House  Movers,  supra. 
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potential  jurors  by  counsel.   That  is  the  notorious  case  in  which 
jurors  may  have  been  prejudiced  by  pre-trial  publicity.   However, 
these  cases,  despite  their  notoriety,  still  represent  a  small  per- 
centage of  the  total  number  of  criminal  felony  cases  which  go  to 
trial  in  Superior  Court. 

B.   Long-Range  Solutions 

1.   Civil  Court  Reform 

It  is  clear  that  the  judges  are  a  common  pool  of  manpower, 
which  must  be  allocated  between  the  civil  courts  and  the  criminal 
courts  according  to  their  needs.   If  the  civil  courts  could  clear 
up  their  calendars,  their  resources  could  be  allocated  to  the 
processing  of  criminal  cases. 

While  an  intensive  study  of  civil  court  procedure  is  beyond  the 
authority  vested  in  the  Committee,  there  can  be  little  doubt 
that  the  civil  courts,  and  their  procedures,  need  a  thorough  review. 
Consequently,  the  Committee  recommends: 

(19)   That  the  Judicial  Council  of  California  undertake 
an  intensive  management  study  of  the  Superior  Civil  Courts, 
examining  the  civil  procedures  now  required  by  statute  and  the 
manpower  allocations  now  being  utilized  by  the  civil  courts. ^^ 

There  is  one  problem  of  civil  court  procedure  which  has 
surely  been  studied  enough.   It  is  clear  that  the  civil  courts  are 
not  processing  automobile  personal  injury  claims  in  an  acceptable 
way .  -^^ 

During  1968-1969,  there  were  2,733  automobile  accident  cases 
filed  in  San  Francisco  Superior  Court.   There  are  many  plans, 
proposals  and  schemes  for  removing  accident  cases  from  the  judicial 
process  and  for  allocating  their  settlement  to  commissipns  or 
boards,  a  procedure  similar  to  that  now  used  with  Workman's  Compen- 
sation.  Without  endorsing  any  particular  proposal,  the  Committee 
recommends: 


29 
^The  Judicial  Council  is  currently  engaged  in  a  management 

study  of  the  state's  Municipal  Courts. 

•^  In  June  of  1969,  the  median  time  to  process  a  civil  case 
from  complaint  to  jury  trial  was  41  months  in  San  Francisco.   Annual 
Report  of  the  Judicial  Council  of  California,  Table  )IXIV,  p.  102 
(1970). 
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(20)   That  the  time  has  come  for  the  legislature  to  consider 
seriously  whether  motor  vehicle  personal  injury,  wrongful  death, 
and  property  damage  cases  should  be  removed  from  the  courts. 

2.     Court  Consolidation 

a.   Geographical  Consolidation 

In  theory,  the  Master  Calendar  system  makes  sense.   It  is 
designed  to  provide  a  continuing  flow  of  cases  to  trial  courts  as 
soon  as-  the  courts  become  available.   Under  the  system  which  was 
in  effect  prior  to  November,  1969,  each  Superior  Court  Department 
carried  its  own  trial  calendar.   On  any  given  day,  the  Department 
would  have  two  or  three  cases  set  for  trial.   If  the  defense 
and  the  prosecution  in  these  cases  reached  an  agreement  about  a 
plea  bargain  on  the  day  of  trial  (a  fairly  common  occurrence), 
the  Department  would  either  handle  its  own  procedural  matters  or 
would  close  down.   Consequently,  the  Master  Calendar  was  implemented 
to  insure  almost  continuous  use  of  available  trial  departments. 

The  more  Departments  that  are  available  for  assignments  from 
the  Master  Calendar,  the  more  cases  that  can  be  sent  out  for  trial. 
Thus,  the  efficiency  of  the  Master  Calendar  system  increases  in 
direct  proportion  to  the  number  of  courts  which  can  take  cases  for 
trial.   The  Master  Calendar  is  now  operating  with  three  trial 
courts  and  with  occasional  civil  court  vacancies  at  the  City  Hall. 
Yet  there  are  several  problems  with  involving  more  courts  in  the 
Superior  Court  Master  Calendar  system: 

(a)  The  geographical  separation  of  the  courts,  between  the 
Hall  of  Justice  and  City  Hall,  makes  the  transfer  of  cases  to 

City  Hall  both  cumbersome  and  dangerous,  since  there  are  no  security 
facilities  at  the  latter  location; 

(b)  Because  of  the  way  that  Municipal  Court  jurisdiction  is 
currently  defined  under  state  law,  the  Municipal  Courts  cannot 
hear  most  felony  matters;  and 

(c)  Some  judges  hearing  civil  cases  prefer  not  to  hear 
criminal  cases. 

There  was  nearly  unanimous  agreement,  among  the  judges  inter- 
viewed by  the  staff  of  the  Committee,  that  the  separation  of 
the  courts  between  City  Hall  and  the  Hall  of  Justice  was  a  disastrous 
mistake.   Since  all  criminal  records,  all  evidence  storage  facilities, 
all  office  facilities  for  District  Attorneys  and  Public  Defenders, 
as  well  as  jail  facilities,  are  located  at  the  Hall  of  Justice, 
it  is  a  laborious  process  to  transfer  the  trial  of  a  criminal  case 
to  City  Hall.   Furthermore,  many  judges  and  bailiffs  are  seriously 
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concerned  about  the  lack  of  any  security  measures  at  City  Hall. 
This  means  that  incarcerated  defendants  must  be  shuttled  back  and 
forth  between  the  Hall  of  Justice  and  City  Hall  for  each  day  of 
trial.   One  judge  suggested  that  the  City  should  admit  its 
mistake,  convert  all  of  City  Hall  into  City  offices,  and  construct 
courtroom  facilities  for  all  of  San  Francisco's  Courts  adjacent 
to  the  Hall  of  Justice.   In  the  long  run,  this  suggestion  would  result 
in  the  most  efficient  use  of  the  courts,  and  the  Committee  recommends: 

(21)   That  the  City  Planning  Department,  and  other  City 
officials,  include  the  consolidation  of  the  Courts  in  the 
vicinity  of  the  Hall  of  Justice,  and  the  conversion  of  City  Hall 
to  office  uses,  as  a  priority  in  any  long-range  planning  for 
future  construction  of  City  office  facilities. 


b.   Jurisdictional  Consolidation 

Replacing  the  Superior  and  Municipal  Courts  with  a  unified 
court  system  would  make  possible  more  flexibility  in  the  use 
of  judicial  resources,  and  the  unification  of  multi-tiered  courts 
has  been  recommended  by  a  Task  Force  of  the  President's  Commission 
of  Law  Enforcement  and  the  Administration  of  Justice. ^^  Yet  there 
are  also  numerous  and  complicated  problems  associated  with  unification 
of  the  courts.   Qualifications  for  office  prescribed  by  the  State 
Constitution^^  would  have  to  be  changed.   Large  jurisdictions  would 
face  considerable  problems  in  court  management.   These  and 
other  concerns  have  been  under  study  by  the  Assembly  Judiciary 
Committee,  which  is  now  formulating  various  legislative  proposals. 
The  Committee  wishes  to  reserve  its  judgment  on  the  matter  of 
court  unification  until  the  Judiciary  Committee  issues  its 
suggestions. 

By  a  curious  anomaly,  the  salaries  of  Municipal  Court 
Judges  are  now  paid  by  local  counties, ^3  while  the  salaries  of 


^^Task  Force  Report;  The  Courts.  33  (1967) . 

32cal.  Const.  Art.  VI,  Sec.  15. 

33 

Sec,  71220  Govt.  Code. 
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Superior  Court  Judges  are  paid,  for  the  most  part,  by  the  state 
There  appears  to  be  little  basis  in  logic  for  this  difference. 
Both  Municipal  and  Superior  Court  Judges  sitting  in  criminal 
departments  spend  most  of  their  time  handling  cases  which  have 
arisen  out  of  alleged  violations  of  state  law. 

It  is  clear  that,  since  our  whole  society  has  become  more 
mobile,  and  since  large  segments  of  the  rural  population  have 
migrated  to  the  cities,  the  lower  courts  can  no  longer  be 
considered  merely  dispensers  of  local  justice.   Even  a  cursory 
look  at  court  records  indicates  that  the  San  Francisco  Municipal 
Courts  are  processing  large  numbers  of  cases  which  involve  de- 
fendants who  reside  in  other  parts  of  the  state  or  in  other  sections 
of  the  country.   Moreover,  the  Municipal  Courts  are  currently 
required  to  dedicate  well  over  half  their  time  to  felony  pre- 
liminary hearings,  and  these  hearings  are  concerned  with  violations 
of  statutes  passed  by  the  State  Legislature.   Finally,  the  Municipal 
Courts  have  a  minimal  concern  with  cases  which  involve  violations 
of  local  ordinances.   With  some  rare  exceptions,  the  only  City 
ordinances  which  crop  up  frequently  in  the  Municipal  Court  are 
regulations  dealing  with  parking,  and  these  cases  are  currently 
handled  by  one  Municipal  Court  Judge. 

In  short,  the  Municipal  Courts  spend  nearly  all  their  time 
doing  business  for  the  state.   The  state  tells  the  City  and  County 
of  San  Francisco  how  many  Municipal  Court  Judges  the  City  shall 
have.   The  state  tells  the  City  how  much  these  judges  shall  be  paid. 
When  there  is  a  vacancy  on  the  Municipal  Court,  the  Governor  of 
the  state  fills  the  vacancy  by  appointment.-^^  Yet  the  state  imposes 
the  entire  burden  of  pajnnent  on  the  city  and  county.   If  there  was, 
at  one  time,  a  valid  rationale  for  the  allocation  of  this  burden, 
the  rationale  is  no  longer  convincing.   Consequently,  the  Committee 
recommends : 

(22)   That  the  Legislature  provide  for  the  payment  of 
all  judges'  salaries  from  state  funds. 36 


Sec.  68206  Govt.  Code  establishes  a  formula  whereby  counties 
contribute  to  the  pajmient  of  Superior  Court  Jildges'  salaries  at 
a  rate  which  is  determined  by  the  population  of  the  county.   During 
1969  a  Superior  Court  Judge  was  paid  $31,919.67.   San  Francisco 
contributed  $9,500.00  of  that  amount.   The  salary  of  a  Municipal 
Court  Judge  was  $30,726.00  per  year,  paid  entirely  by  the  City  and 
County. 

35sec.  71180  Govt.  Code. 

3fi 

During  1971,  the  city  will  pay  approximately  $836,000.00  in 

judges'  salaries. 
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3.   Pre-Trial  Motion  Procedures 

California  law  provides  for  two  separate  procedures  for  the 
review  of  evidence  before  trial.   The  first,  pursuant  to  Sec. 
995  of  the  Penal  Code,  allows  the  Superior  Court  to  review  the 
determination  of  the  Municipal  Court  that  there  was  sufficient 
evidence  to  hold  the  defendant  to  answer,  and  the  Superior  Court 
makes  its  ruling  after  reading  the  transcript  of  the  preliminary- 
hearing.   The  second,  pursuant  to  Sec.  1538.5  of  the  Penal  Code, 
allows  the  Superior  Court  to  hold  a  full  hearing,  with  witnesses  on 
both  sides,  in  order  to  determine  whether  evidence  against  the  defendant 
had  been  procured  by  an  illegal  search.   If  the  Superior  Court  has 
made  a  ruling  adverse  to  the  defendant  on  either  of  these  "pre-trial 
motions,"  the  defendant  may  ask  the  appellate  courts  for  a  review 
of  the  Superior  Court's  ruling  prior  to  trial,  and  this  procedure 
is  commonly  called  "taking  a  writ"  to  the  appellate  courts. 

These  pre-trial  procedures  have  sometimes  been  used  as  a 
delaying  tactic  by  defense  attorneys,  and  this  has  been  so  in  most 
jurisdictions  in  the  state. -^^  Yet,  even  when  these  pre-trial  procedures 
have  been  utilized  in  good  conscience,  they  have  sometimes 
resulted  in  enormous  delays  in  getting  cases  to  trial.   The  follow- 
ing history  of  a  San  Francisco  felony  case  shows  how  lawful 
prei-^trial  procedures,  under  Sees.  995  and  1538.5  P.C,  resulted 
in  a  delay  of  over  one  year: 


37 

The  prosecution  may  also  seek  pre-trial  review  of  a  1538.5 

ruling  adverse  to  them. 

38 

During  1968-1969,  defendants  throughout  the  state  filed  232  writs 

in  the  District  Courts  of  Appeal  under  Sec.  1538.5  P.C;  of  these,  only  9 

were  granted.   Source:   Administrative  Office  of  the  Courts.. 
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PEOPLE  V.WHATLEY  AND  PEREZ  #73936 


12/31/68       Arraigned  in  Superior  Court. 

llklb'i  Motion  to  Set  Aside  Indictment  (995  P.C.) 

Continue  to  1/31/69  -  Briefs  filed  -  Superior  Court. 

2/28/69        Motion  under  995  P.C.  denied  by  Superior  Court. 

3/17/69        Petition  for  Writ  of  Prohibition  filed  in  District  Court 
of  Appeal. 

3/21/69        Petition  for  Writ  of  Prohibition  denied  by  District  Court 
of  Appeal. 

4/1/69         Petition  for  Hearing  filed  in  Supreme  Court. 

4/16/69        Petition  for  Hearing  in  Supreme  Court  denied, 

4/18/69        Motion  to  Suppress  Evidence  (1538.5  P.C.) 

Continue  to  5/16/69  hearing  in  Superior  Court. 

5/16/69  Evidence  taken  under  1538.5  P.C,  Superior  Court. 

5/29/69  Evidence  taken  under  1538.5  P.C,   Superior  Court. 

6/13/69  Briefs  filed,  Superior  Court. 

6/17/69  Motion  under  1538.5  P.C  denied  by  Superior  Court. 

7/17/69        Petition  for  Writ  of  Mandate  filed  in  District  Court  of 
Appeal. 

11/6/69        Petition  for  Writ  of  Mandate  denied  by  District  Court  of 
Appeal. 

11/19/69       Petition  for  Hearing  by  Supreme  Court  filed. 

12/3/69        Petition  for  Hearing  denied  by  Supreme  Court. 

1/9/70         Defendants  Plead  Not  Guilty,  Superior  Court. 

One  of  the  problems  with  the  1538.5  procedure  has  been 
recently  remedied  by  an  amendment  to  the  statute,  effective 
November  23,  1970.-^^  Under  the  old  statute,  the  trial  of  a  criminal 


39 


See:   Sec.  1538.5  (1)  P.C,  as  amended. 
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case  was  automatically  stayed  pending  a  decision  on  a  1538.5  writ 

to  the  appellate  courts.   Thus,  a  defendant  was  guaranteed  a 

delay  in  the  trial  courts  even  though  his  writ  was  wholly  frivolous. 

The  new  statute  allows  the  trial  judge  to  exercise  his  discretion 

in  postponing  a  trial  where  the  defendant  seeks  review  of  an 

adverse  1538.5  ruling  by  the  trial  court. ^^  Therefore  the  trial  judge 

may  properly  postpone  a  trial  where  he  thinks  that  the  defendant's 

issue  is  a  close  one,  deserving  of  appellate  review.   On  the  other 

hand,  the  trial  judge  may  discourage  frivolous  writs,  sought  only 

for  purposes  of  delay,  by  refusing  to  stay  the  trial  date. 

Although  delays  caused  by  pre-trial  writ  procedures  are 
rather  dramatic,  they  occur  infrequently.   During  1968-1969,  there 
were  only  36  writs  filed  by  defendants  under  Sec.  1538.5  P.C.  in 
the  First  District  Court  of  Appeal, ^-^  and  these  36  writs  came  from 
all  Bay  Area  counties.   More  often,  a  delay  is  caused  when  a 
defendant  makes  his  995  and  1538.5  motions  separately  in  the 
trial  court. 

Occasionally,  there  may  be  good  reason  to  allow  the  defendant 
to  proceed  separately,  but  this  is  not  the  ordinary  situation.   Thus, 
courts  in  several  jurisdictions,  including  Santa  Clara  and  Los  Angeles, 
require  these  motions  to  be  heard  by  the  same  judge  at  the  same  time, 
unless  the  defendant  can  show  very  good  cause  to  the  contrary.   The 
Committee  has  already  recommended  that  the  San  Francisco  Courts 
adopt  the  same  policy.  ^ 


40 

The  defendant  is  Still  entitled  to  an  automatic  stay  if 

the  people  seek  review  of  a  1538.5  ruling  adverse  to  them. 

41 

None  of  these  writs  was  granted.   Source:   Administrative 

Office  of  the  Courts,  San  Francisco. 


42 


See:   p.  42,  supra. 
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C.   Other  Proposals  for  Reform  Considered  by  the  Committee 
1.      Use  of  Computers 

At  the  end  of  1969,  nineteen  of  the  state's  Superior  Courts  were 
using  computers  in  connection  with  the  judicial  process.  -^   The  use  of 
computers  in  connection  with  the  criminal  courts  in  San  Francisco  has 
been  limited  to  the  process  of  jury  selection,  where  computers  are 
used  to  select  jurors  in  a  random  way   and  to  keep  records  on  all 
jurors  selected.   The  use  of  computers  is  intriguing.   In  some  myst- 
erious way,  computers  are  often  thought  to  be  able  to  solve  most 
management  problems  as  soon  as  they  are  plugged  in.   There  is  a  suspicion, 
and  a  prevalent  hope,  that  the  problem  of  court  congestion  is  largely 
due  to  ancient  methods  of  keeping  records  and  files,  so  that  computers 
alone  can  rescue  our  courts  from  the  considerable  problems  which  they 
face. 

The  Committee  staff  has  visited  the  criminal  courts  of  Los  Angeles 
and  Alameda  County,  where  computers  are  being  used  in  the  processing 
of  criminal  cases.   In  both  places,  computers  are  used  to  print  up 
court  calendars  and  to  keep  on-going  records  of  pending  cases.   It 
is  likely--though  by  no  means  certain--that  the  use  of  computers 
for  these  tasks  has  resulted  in  some  economic  savings,  since  jobs 
ordinarily  performed  by  several  clerks  may  now  be  performed  by  one 
computer  programmer.   However,  there  is  no  evidence  that  computers, 
as  they  are  now  utilized  in  connection  with  criminal  cases,  make 
possible  a  faster  disposition  of  felony  cases.   This  is  so  for  the 
following  reasons: 

(a)   Computers  are  used  to  print  out  the  daily  court  calendars. 
In  San  Francisco,  the  daily  court  calendar  is  compiled  by  clerks  and 
given  to  The  Recorder  newspaper,  which  is  available  early  in  the  morning. 
With  occasional  exceptions.  The  Recorder  calendar  is  accurate.   It  is 
available  well  before  any  of  the  courts  start  business.   In  short, 
cases  are  not  stalled  or  slowed  down  because  the  calendar  is  printed 
in  this  manner. 


^^"Annual  Report,"  Judicial  Council  of  California  (1970),  pp.  72-73. 
For  a  discussion  of  the  use  of  computers  in  the  criminal  courts, 
see:   Halloran,  Modernized  Court  Administration,  in  Task  Force 
Report :   The  Courts,  President's  Commission  on  Law  Enforcement  and 
Administration  of  Justice  (1967),  Appendix  E,  p.  162. 

Jurors  are  randomly  selected  mainly  from  voter  registration  lists. 
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(b)   Computers  are  used  to  keep  records  of  pending  cases.   Currently, 
in  San  Francisco,  clerks  make  hand-written  notations  in  large  ledger- 
style  books  each  time  that  a  defendant  appears  in  court.   The  notation 
includes  the  date  of  the  appearance,  the  purpose  of  the  appearance,  and 
the  court's  ruling,  if  one  is  made.   Again,  this  system  may  pose  economic 
problems  involving  the  use  of  a  clerk's  time  or  the  storage  of  bulky 
records.   But  it  does  not  appear  that  this  method  of  record-keeping 
has  delayed  the  processing  of  felony  cases  in  any  way.   Obviously,  the 
clerks  sometimes  make  mistakes,  but,  after  attending  countless 
court  sessions  in  the  San  Francisco  Superior  Courts,  members  of  the 
Committee  staff  have  concluded  that  the  mistakes  are  rare  and  that 
the  effect  of  these  occasional  errors  on  the  processing  of  felony 
cases  is  minimal . 

2.  Six-man  Jury 

A  reduction  in  the  size  of  the  criminal  jury,  from  twelve  jurors 
to  six,  would  undoubtedly  save  time  and  money.   In  June  of  this  year, 
the  United  States  Supreme  Court  decided  that  the  Federal  Constitution 
did  not  require  twelve  jurors  to  hear  a  case;  rather,  a  six-man  jury 
was  Constitutionally  permissible  under  the  Sixth  Amendment. ^^   xhe 
Conference  of  California  Judges  has  appointed  a  Committee  on  Judicial 
Efficiency  and  Economy,  chaired  by  Justice  Harold  C.  Brown  of  the 
First  District  Court  of  Appeal  in  San  Francisco,  and  this  Committee 
is  presently  scrutinizing  the  values  involved  with  a  change  from  a  jury 
of  twelve  to  a  jury  of  a  lesser  number.   Furthermore,  the  San  Francisco 
Municipal  Court  has  very  recently  begun  to  try  misdemeanor  cases  with 
six  jurors,  where  both  the  prosecution  and  the  defense  stipulate  to  the 
smaller  jury.   While  we  think  that  this  is  a  valuable  experiment,  we 
also  believe  that  it  would  be  premature  to  recommend  that  the  six-man 
jury  be  used  in  felony  cases.   Thus,  we  prefer  to  reserve  an 
opinion  on  the  merits  of  smaller  juries  until  Justice  Brown's 
Committee  has  issued  its  report  and  until  the  San  Francisco  Muni- 
cipal Courts  have  had  more  experience  with  six-man  juries  in 
misdemeanor  matters. 

3.  Changes  in  Substantive  Criminal  Law 

It  should  be  obvious  that  the  criminal  courts  would  have 
less  work  to  do  if  there  were  fewer  statutory  crimes.   Yet,  of 
all  proposals  for  court  efficiency,  this  is  surely  the  most  difficult, 
for  it  calls  into  question  our  most  fundamental  notions  of  the 
purpose  of  criminal  justice  and  its  relation  to  the  morality  of 
the  community.   The  Committee  is  engaged  in  a  study  of  crimes 
without  victims  in  San  Francisco,  a  study  which  considers  the 
purposes  and  costs  of  laws  dealing  with  alcoholism,  prostitution 
and  drugs  and  narcotics,  among  others.   This  will  be  the  subject  of 
a  future  report. 


/^^Williams  v.  Florida,  38  L.W.  4557  (1970) 
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IV.   SUMMARY  OF  RECOMMENDATIONS 


A.   To  the  Courts 


Page  in  Report 


1.  Plea  negotiations  should  be  conducted  26 
by  attorneys  for  the  prosecution  and  the  defense, 

without  the  participation  of  the  judge.   The  judge 
should  not  recommend  any  disposition  until  he  has 
considered  a  pre-sentence  report.   However,  the 
District  Attorney  may  make  a  recommendation  as  to 
disposition  to  the  court,  and  this  recommendation 
should  be  made  in  open  court,  on  the  record.   If, 
after  reviewing  the  pre-sentence  report,  the  judge 
refuses  the  recommendation  of  the  District  Attorney 
in  any  respect,  then  the  defendant  should  be  allowed 
to  withdraw  his  guilty  plea  and  proceed  to  trial. 

2.  If  judges  must  continue  to  engage  in  27 
plea  mediating,  a  judge  should  not  preside  over  the 

hearing  of  any  pre-trial  motions,  or  over  the  trial 
of  any  case  in  which  the  judge  has  been  previously 
involved  with  plea  discussions. 

3.  At  the  conclusion  of  any  plea  mediating  27- 
session  which  has  resulted  in  agreement  by  the 

parties,  the  judge,  in  the  presence  of  counsel, 
should  dictate  to  the  court  reporter  for  inclusion 
in  the  official  court  records  a  summary  of  the 
conditions  and  terms  that  have  been  agreed  upon. 

4.  Four  additional  judges  should  be  30 
assigned  full-time  to  the  Criminal  Division  of  the 

Superior  Court  until  the  backlog  of  pending  cases 
is  reduced  to  300. 

5.  The  Civil  Departments  of  the  Superior  30 
Court  should  convene  court  at  9:00  a.m.,  limit  the 

lunch  recess  to  one  hour  and  a  half,  and  not  adjourn 
before  4:30  p.m. 

6.  Adopt  the  recommended  plan  for  court  30 
assignments. 

7.  Assign  felony  preliminary  hearings,  34 
where  the  defendant  is  out  on  bail  or  O.R. ,  to  the 

Civil  Departments  of  the  Municipal  Court  for  hearing 
on  Fridays. 
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8.  Assign  pre-trial  motions,  where  the  34 
defendant  is  out  on  bail  or  O.R. ,  to  the  Civil 

Departments  of  the  Superior  Court  for  hearing  on 
Fridays. 

9.  Implement  Master  Calendar  procedures  40 
as  recommended,  based  on  the  Santa  Clara  County 

Master  Calendar  system. 

10.   Conduct  voir  dire  of  prospective  43 

jurors  as  recommended. 


B.  To  the  State  Legislature 

1.  Repeal  Sections  1382  and  1387  of  12 
the  Penal  Code. 

2.  Enact  legislation  to  provide  for  12 
the  mandatory  release,  on  his  own  recognizance, 

for  every  defendant  who  has  been  charged  with  a 
felony  and  who  has  not  been  brought  to  trial 
within  60  days,  unless  the  defendant  is  ineligible 
for  bail  or  unless  the  defendant  has  personally  con- 
sented to  an  extension  of  time.   If  the  defendant 
is  ineligible  for  bail  by  existing  law,  he  should 
be  released,  on  his  own  recognizance,  if  not 
brought  to  trial  within  180  days,  unless  he  has 
personally  consented  to  an  extension  of  time. 

3.  Amend  Section  1203  of  the  Penal  24 
Code  so  as  to  require  the  Superior  Court  to  read 

and  consider  a  probation  report,  prior  to  sentencing, 
for  every  defendant. 

4.  Amend  Section  1203  of  the  Penal  Code  24 
so  as  to  require  a  court  to  read  and  consider, 

prior  to  sentencing,  a  record  of  prior  convictions 
furnished  by  the  Department  of  Criminal  Identifi- 
cation, for  every  defendant  who  enters  a  plea  of 
guilty  to  a  misdemeanor,  where  a  felony  complaint 
has  been  filed  by  the  District  Attorney. 
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5.  Authorize  the  Judicial  Council  45 
to  undertake  an  intensive  management  study  of 

the  Superior  Civil  Courts,  examining  the  civil 
procedures  now  required  by  statute  and  the  man- 
power allocations  now  being  utilized  by  the 
civil  courts. 

6.  Consider  seriously  whether  motor  46 
vehicle  personal  injury,  wrongful  death,  and 

property  damage  cases  should  be  removed  from 
the  courts. 

7.  Provide  for  the  payment  of  all  48 
judges'  salaries  from  state  funds. 


C.   To  the  Mayor  and  the  Board  of  Supervisors 

1.  Appropriate  funds  to  enable  the  37 
immediate  temporary  hiring  of  not  less  than  six  nor 

more  than  eight  additional  Deputy  District  Attorneys 
for  a  year. 

2.  Appropriate  funds  to  enable  the  38 
immediate  temporary  hiring  of  five  additional  Deputy 

Public  Defenders  for  a  year. 

3.  Appropriate  funds  for  a  copy  machine  39 
for  the  Superior  Court  Clerk's  Office  at  the  Hall  of 

Justice. 

4.  In  any  long-range  planning,  give  47 
priority  consideration  to  the  consolidation  of  all 

courts  in  the  vicinity  of  the  Hall  of  Justice, 
converting  City  Hall  to  office  uses. 


D.   To  the  District  Attorney  and  the  Public  Defender 

1.   Where  it  appears  that  a  felony  case  12 

cannot  be  brought  to  trial  within  the  statutory  time 
because  of  staff  shortages  in  either  of  your  offices, 
notify  the  court,  the  Mayor  and  the  Board  of  Supervisors 
as  soon  as  possible,  but  not  later  than  30  days  before 
the  statutory  deadline  for  trial. 


APPENDIX  A 


THE  PROCESSING  OF  DEFENDANTS 
CHARGED  WITH  FELONIES  IN 
SAN  FRANCISCO 


I.    THE  PROCESSING  OF  DEFENDANTS  CHARGED  WITH  FELONIES 

Most  laymen  look  upon  court  procedures  as  an  unfamiliar 
labyrinth,  whose  mysterious  ways  are  known  only  to  those  who  earn 
their  living  by  understanding  the  courts  or  to  those  who  go  through 
the  system  because  they  have  been  charged  with  having  committed  a 
crime.   Yet  there  is  not  so  much  mystery;  indeed,  there  is  a  design 
to  most  of  the  procedures  of  the  criminal  courts.   Although  San 
Francisco  does  some  things  differently  from  other  cities  in  California, 
most  of  the  procedures  of  the  San  Francisco  Courts  are  required  by 
state  law.   It  is  therefore  helpful  to  provide  an  elementary  guide 
to  the  processing  of  felony  defendants  in  San  Francisco. 

There  are  two  ways  in  which  a  citizen  in  San  Francisco  may  be 
arrested  for  a  felony.    The  police  may  swear  out  a  written  complaint 
under  oath  before  a  judge,  alleging  that  some  person  has  committed  a 
crime.   The  judge  may  then  issue  a  warrant  for  the  arrest  of  the 
accused  person,  and  the  police  make  an  arrest  by  "serving"  the  warrant. 
Ordinarily,  however,  the  police  do  not  get  a  warrant  before  making  an 
arrest. 3  They  are  authorized  to  make  an  arrest  without  a  warrant 
whenever  they  have  "reasonable  cause  to  believe  that  the  person  to  be 
arrested  has  committed  a  felony.  "**  These  arrests  are  referred  to 
variously  as  "off  warrant,"  "no  warrant,"  or  "on  view"  arrests. 

Once  a  person  is  arrested,  and  in  the  custody  of  police  of- 
ficers, he  may  be  taken  to  one  of  the  nine  district  police  stations 
in  the  city  or  he  may  be  taken  directly  to  City  Prison,  located  on 
the  sixth  floor  of  the  Hall  of  Justice  at  850  Bryant  Street.   Ordin- 
arily, a  suspect  who  is  first  taken  to  one  of  the  district  stations 
is  transported  to  City  Prison  within  two  or  three  hours  following 


■'■With  certain  exceptions,  a  felony  is  defined  as  any  offense  which 
is  punishable  by  incarceration  in  state  prison.   Most  other  offenses 
are  misdemeanors.   Sec.  17  P.C.   Felonies  are  tried  in  the  Superior 
Courts,  while  most  misdemeanors  are  tried  in  the  Municipal  Courts. 
Cal.  Const., Art.  VI,  Sec.  5. 

2sec.  813  P.C. 

o 
During  1968-1969,  the  San  Francisco  District  Attorney's  Office  pre- 
pared 1,679  felony  arrest  warrants  and  processed  17,881  cases  in 
which  arrests  were  made  without  a  warrant.   Annual  Report,  Office 
of  the  District  Attorney  for  the  City  and  County  of  San  Francisco 
(1968-1969)  pp.  1,  12. 

^Sec.  836(3)  P.C. 
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his  arrest.   When  a  suspect  arrives  at  the  prison,  he  is  "booked," 
which  means  that  the  police  record  the  charges  in  police  records  and 
take  the  fingerprints  and  a  photograph  of  the  suspect.-*   It  is  the 
usual  practice  for  the  police  to  book  suspects  arrested  without 
warrants  for  "suspicion"  of  having  committed  a  felony.   Then  after 
a  consultation  between  the  police  and  a  member  of  the  District  Attorney's 
staff,  the  suspect  is  either  released  or  the  booking  is  changed  to  a 
formal  and  definite  allegation  of  an  arrest.   The  D,  A. ' s  Of flee  then 
files  a  written  "complaint"  in  the  Municipal  Court,  specifying  the 
charges  against  the  defendant. 

At  this  point,  a  suspect  has  the  right  to  consult  with  an 

attorney"  and  to  make  two  phone  calls.'   Also,  unless  the  suspect 

is  being  held  on  a  charge  punishable  by  death,  he  is  entitled  to 

be  released  on  bail,   and  his  release  may  be  accomplished  in  several 

ways.   If  he  has  been  arrested  pursuant  to  a  warrant,  the 

warrant  should  specify  the  amount  of  bail  that  the  suspect 

10 
must  deposit  with  the  court  in  order  to  be  released.     But, 

11 
most  frequently,  the  amount  of  bail  must  be  set  by  a  judge.  ^-^ 

Once  the  amount  of  bail  is  set,  the  suspect  can  get  out  of  jail 

by  depositing  the  amount  with  the  Clerk  of  the  Municipal  Court 

in  Room  201  of  the  Hall  of  Justice.   Ordinarily,  however,  neither 

the  suspect  nor  his  family  or  friends  are  able  to  post  the  full 

amount  of  the  required  bail.   Consequently,  someone  will  usually 

contact  a  bail  bondsman,  and  the  bondsman,  for  a  fee,  will  deposit 

a  bond  with  the  clerk  of  the  court.   The  purpose  of  requiring 

money  bail  is  to  insure  that  the  defendant  will  appear  in  court 

when  he  is  supposed  to,-'-2  and,  if  the  defendant  does  not  appear 

for  more  than  180  days  the  amount  of  bail  posted  is  "forfeited" 

to  the  City  and  County  of  San  Francisco.-'-^ 


^Sec.  7(21)  P.C. 
^Sec.  825  P.C. 
■^Sec.  851.5(a)  P.C. 

^Sec.  1270  P.C. 

9 
Sec.  1273  P.C.  et.  seq. 

■^°Sec.  815  a  P.C. 

Sec.  1276  P.C. 

^^Sawyer  vs.  Barbour,  142  C.A.  2d  827,  300  P.  2d  187  (1956) 

l^Sec.  1305  P.C. 
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A  defendant  may  also  be  released  from  jail  without  having  to 
put  up  bail.   If  a  defendant  qualifies,  '^  he  may  be  released 
"on  his  own  recognizance,"  which  means  that  a  court  will  order 
the  defendant  released  if  he  promises  to  show  up  for  all  his 
required  court  appearances.   This  procedure  is  loosely  called  "O.R.", 
"O.R.  Release,"  or  "O.R,  Bail,"  although  it  involves  no  bail. 

Whether  or  not  a  defendant  is  released  on  bail  or  O.R.,  he 
must  "be  taken  before  a  magistrate"  without  unnecessary  delay.  ■*•-* 
In  San  Francisco,  the  defendant  appears  before  a  judge  of  the 
Municipal  Court  in  Department  13  on  the  second  floor  of  the  Hall 
of  Justice.-'-"  At  this  first  appearance  before  a  judge,  the 
defendant  is  advised  of  his  rights,  and  bail  may  be  set  if  it 
has  not  been  already.   Ordinarily,  the  judge  will  ask  the 
defendant  if  he  can  afford  to  hire  an  attorney,  and,  if  he  cannot, 
the  judge  will  direct  the  Public  Defender's  Office  to  obtain  an 
application  for  their  services  from  the  defendant. 

Following  the  defendant's  appearance  before  the  Municipal 
Court  Judge,  there  are  two  ways  for  the  District  Attorney's  Office 
to  bring  formal  felony  charges  against  the  defendant.   The  Office 
can  present  evidence  to  the  Grand  Jury,-*-'  and  seek  an  indictment. 
If  the  Grand  Jury  believes  that  the  evidence,  unexplained  or 
uncontroverted  by  the  defendant,  warrants  a  conviction  by  a 
trial  jury,  it  will  return  an  indictment , 1°  which  is  nothing 
more  than  an  accusation  that  the  defendant  has  committed  a 


l^The  standards  for  release  on  "own  recognizance"  will  be  discussed 
in  the  Committee's  Report  on  "Bail."   Generally,  the  court  examines 
various  indicators  of  the  defendant's  reliability,  including  his 
prior  record,  his  length  of  residence  in  the  community,  his  job 
status,  etc, 

^^Cal.  Const.,  Art.  I,  Sec.  8,  Sees.  821,  825,  847,  849,  859  P.C. 

All  criminal  courts  are  located  at  the  Hall  of  Justice,  although 
some  criminal  cases  are  sent  to  courts  at  City  Hall  for  trial. 

■'-'^Secs.  682,  737,  917,  949  P.C. 

^^Sec.  939.8  P.C. 
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crime.  "  The  accused  has  no  right  to  be  heard  or  present  evidence 
before  the  Grand  Jury.   In  practice,  indictments  are  rarely  used; 
during  1968-1969,  the  San  Francisco  Grand  Jury  returned  154  indict- 
ments, involving  251  defendants,  while  the  Office  of  the  District 
Attorney  processed  8,058  felony  cases  in  Superior  Court. ^^ 

Ordinarily,  the  Office  of  the  District  Attorney  proceeds  by 
"information"  instead  of  "indictments . "^1   The  Office  first  presents 
evidence  to  a  "magistrate"  (a  judge  of  the  Municipal  Court)  at  a 
"preliminary  hearing"  to  convince  the  judge  that  there  is  reasonable 
cause  to  require  the  defendant  to  answer  the  charge  against  him. 22 
These  hearings  resemble  miniature  trials,  without  juries,  but  are 
different  from  full  trials  in  two  ways.   First,  although  the  District 
Attorney  must  present  enough  evidence  to  the  judge  to  justify  holding 
the  defendant,  he  does  not  have  to  present  all  his  evidence.   Second, 
although  the  defendant  has  a  right  to  present  his  own  evidence  and 
witnesses,^  defense  attorneys  rarely  do  so,  as  they  do  not 
want  to  expose  their  case  to  the  prosecution.   "The  purpose  of 
the  preliminary  hearing  is  to  weed  out  groundless  or  unsupported 
charges  of  grave  offenses,  and  to  relieve  the  accused  of  the 
degradation  and  expense  of  a  criminal  trial." 

If,  following  the  preliminary  hearing,  the  Municipal  Court 
Judge  decides  that  there  is  reasonable  cause  to  believe  that  the 
defendant  has  committed  some  felony,  he  must  "hold  the  defendant 
to  answer"  charges  against  him. 25   This  is  done  by  signing  an 
order  on  the  face  of  the  complaint. 26  The  Office  of  the  District 
Attorney  then  files  an  information  in  the  Superior  Court, 2'  specifying 


l^Sec.  889  P.C. 

20 

Annual  Report,  Office  of  the  District  Attorney  for  the  City 

and  County  of  San  Francisco  (1968-69)  pp.  4,  19.. 

21 

Sees.  682,  737,  739,  949  P.C, 

22cal.  Const.  Art.  I,  Sec.  8,  Sec.  738  P.C. 

23sec.  866  P.C, 

"^^Jaffe  vs.  Stone,  18  C2d  146,  150,  114  P.  2d  335  (1941). 

^^Sec.  872  P.C. 

26id. 

27 


Sees.  682,  737,  739,  949  P.C. 


the  formal  charges  against  the  defendant,  and  the  case  is  thereby 
officially  transferred  to  the  Superior  Court  for  the  remainder  of  its 
duration  in  the  courts. 

The  defendant  appears  personally  for  the  first  time  in 
Superior  Court  at  his  "arraignment,"  in  the  Master  Calendar  Depart- 
ment, located  on  the  third  floor  of  the  Hall  of  Justice.   With 
the  exception  of  pre-trial  motions,  which  are  sometimes  assigned  to 
other  departments,  all  pre-trial  procedural  matters  are  heard  in 
the  Master  Calendar  court.   An  arraignment  consists  of  the  clerk 
of  the  court  reading  aloud  a  summary  of  the  charges  contained  in  the 
information, 28  and  asking  the  defendant  whether  the  name  on 
the  information  is  his  true  name. 29   xhe  judge  asks  the  defendant 
whether  he  has  an  attorney,  and  if  he  does  not  and  cannot  afford 
one,  the  judge  will  ordinarily  appoint  the  Public  Defender's 
Office  to  represent  him.-*^  Although  the  defendant  can  plead 
either  guilty  or  not  guilty  to  the  charges  at  this  time, -^■'■' the 
taking  of  the  plea  is  usually  continued  to  a  later  time. 32 

If  the  defendant  pleads  "not  guilty"  to  the  charges  in  the 
information,  he  may  make  several  "motions"  in  the  Superior 


28sec.  988  P.C. 


29sec.  989  P.C 


3°See  Sec.  987  P.C,  People  vs.  McGarvey,  61  CA.  2d  557,  742 
P.  2d  92  (1943).   In  San  Francisco,  an  attorney  is  almost 
always  appointed  for  an  indigent  defendant  by  the  Municipal 
Court,  prior  to  the  preliminary  hearing.   Although  the 
Public  Defender  is  ordinarily  appointed,  a  private  attorney 
ma;y  be  appointed  where  two  or  more  defendants  are  charged 
together,  the  Public  Defender  is  appointed  to  represent  one 
of  them,  and  there  is  a  chance  of  a  conflict  of  interest  among 
the  defendants. 

3^Sec.  988  P.C. 

32sec.  990  P.C  provides  that  the  defendant  is  entitled  to  a 
continuance  of  at  least  one  day  before  entering  a  plea. 


Court  before  the  case  is  ready  to  go  to  trial.   A  hearing  is 
then  set  before  a  judge,  and,  at  the  hearing,  the  defendant's 
attorney  and  a  Deputy  District  Attorney  may  argue  the  merits  of 
the  motion,  after  which  the  judge  decides  whether  or  not  to  grant 
the  request. -^-^ 

One  motion  then  made  before  trial  under  Section  995  of  the  Penal 
Code,  requests  the  court  to  dismiss  some  or  all  of  the  charges  on  the 
ground  that  there  was  not  reasonable  cause  to  hold  the  accused  to 
answer.     This  "995  motion"  requires  the  Superior  Court  to  review  the 
Municipal  Court's  ruling  at  the  preliminary  hearing.   A  second  motion 
asks  the  court,  under  Section  1538.5  of  the  Penal  Code,  to  "suppress" 
evidence  said  to  have  been  gathered  in  violation  of  the  defendant's 
Constitutional  rights,  and  the  defendant  may  call  witnesses  in  order  to 
try  to  prove  that  evidence  against  him  had  been  procured  by  an  illegal 
search.   If  the  court  grants  this  motion,  the  evidence  cannot  be  intro- 
duced at  trial. 

Also  before  trial,  a  defendant  may  request  to  inspect 
certain  evidence  against  him  which  is  in  the  possession  of  the 
District  Attorney's  Office. -^^   This  motion  is  called  a  "motion 
for  discovery." 

After  rulings  on  these  pre-trial  motions,  the  defendant's 
case  will  be  set  for  trial.    When  a  trial  court  becomes  available 
the  defendant  and  his  attorney  and  his  witnesses  are  assigned 
from  the  Master  Calendar  Department  to  the  trial  court.   Unless 
both  the  defendant  and  the  District  Attorney  voluntarily  waive 


33 

The  District  Attorney's  Office  may  also  file  motions,  follow- 
ing the  same  procedure. 

^"^See  Sec.  995  P.C. 

^^People  V.  Riser,  47  C."52d  566,  305  P.  2d  1  (1956). 

The  procedures  of  the  Master  Calendar  system,  by  which  cases 
are  set  for  trial,  are  complicated  enough  so  that  they  are 
discussed  in  detail  in  the  body  of  this  report.   The  same 
is  true  for  the  procedures  of  jury  selection  and  pre-sentence 
reports  by  the  Probation  Department. 


a  jury  trial, -^^  a  jury  is  selected  and  the  trial  begins.   If  the  jury 
cannot  agree  on  a  verdict  (a  situation  called  a  "hung  jury"),  the  judge 
will  discharge  the  jury,  and  the  defendant  may  be  tried  again  if  the 
District  Attorney's  Office  wants  to  do  so.^S   Finally,  if  the  defendant 
is  found  guilty  of  one  or  more  charges,  his  case  is  continued  for  senten- 
cing by  the  judge.  "   Before  sentencing,  the  judge  must  ordinarily  ask  the 
Probation  Department  to  prepare  a  "pre-sentence  report"  on  the  defendant, 
detailing  his  prior  record,  and  other  personal  information  about  the 
defendant.     The  judge  may  also  order  that  the  defendant  be  sent  to 
the  California  State  Medical  Facility  at  Vacaville  for  a  90-day  diagnostic 
study  before  sentencing. ^^  After  reviewing  the  report  from  the  Probation 
Department,  or  after  the  defendant's  return  from  Vacaville,  the  judge 
sentences  the  defendant. 

A  judge  often  has  a  number  of  choices  in  deciding  how  to  sentence 
a  defendant.   Depending  on  the  kind  of  crime  for  which  the  defendant 
has  been  convicted,  and  depending  on  the  defendant's  prior  record,  he 
may  be  eligible  for  a  grant  of  probation  by  the  court. '^'^   If  the  court 
grants  probation  to  the  defendant,  his  ordinary  sentence  is  suspended, 
and  he  may  not  go  to  prison  or  to  jail  at  all.   Rather,  the  court  orders 
the  defendant  to  comply  with  certain  conditions,  under  the  supervision 
of  the  Adult  Probation  Department.     Frequently,  however,  the  court 
will  order  the  defendant  to  spend  time  (up  to  one  year)  in  the  San 
Francisco  County  Jail,  as  a  condition  of  probation. ^^   Finally,  the   court 


07 

Pursuant  to  Cal.  Const.  Art.  I,  Sec.  7,  both  the  defendant  and 

the  state  have  a  right  to  a  trial  jury.   A  defendant  must 

expressly  waive  his  right  to  a  jury  trial.   People  v.  Holmes, 

54  C.  2d  442,  5  Cal.  Rptr.  871,  353  P.  2d  583  (1960),  People 

v.  Benjamin,  140  C.A.  "2d  703,  295  P.  2d  477  (1956).   A  trial 

heard  by  a  judge  without  a  jury  is  commonly  called  a  "court 

trial." 

■^^Sec.  1141  P.C. 

^^See  Sec.  1191  P.C 

^^Sec.  1203  P.C, 

^^Sec.  1203.03  P.C 

See  Sec.  1203  P.C  for  the  conditions  and  circumstances 
under  which  the  court  may  grant  probation. 

'^-^People  V.  Victor,  62  C  2d  280,  42  Cal.  Rptr.  199;  398  P.  2d  391  (1965) 

See  Sec.  1203.1  P.C.  for  the  conditions  which  a  court  may 
impose  on  a  defendant  in  connection  with  a  grant  of  probation. 

^^See:   People  v.  Rojas.  216  C.A.  2d  819,  31  Cal.  Rptr.  417  (1963). 


may  sentence  the  defendant  to  state  prison.   Under  California  law,  the 
judge  does  not  fix  the  length  of  the  sentence;  rather,  the  time  that 
the  defendant  must  spend  in  prison  is  determined  by  statutory  law  and 
by  the  California  Adult  Authority. ^^ 

This,  then,  is  an  outline  of  the  processing  of  a  defendant  charged 
with  a  felony  in  San  Francisco.   For  most  defendants,  it  is  more  the 
exception  than  the  rule.   The  overwhelming  majority  of  defendants 
charged  with  felonies  either  have  their  charges  dismissed,  or  enter 
guilty  pleas,  or  have  their  charges  reduced  to  misdemeanor  offenses 
somewhere  along  the  line  of  the  criminal  justice  process.   In  1968- 
1969,  for  example,  there  were  only  71  jury  trials  in  the  Superior  Court, 
although  8,058  cases  were  originally  filed  as  felonies  by  the  District 
Attorney.     Moreover,  this  outline  does  not  include  a  description  of 
what  happens  to  mentally  disturbed  defendants,  since  the  handling 
of  their  cases  is  so  complicated  that  it  will  be  discussed  in  a 
subsequent  report  of  the  Committee.   Nor  does  the  outline  mention 
appearances  which  are  made  to  get  a  continuance  of  matters  set  for 
hearing  or  trial.   Yet  this  outline  should  be  helpful  as  a  blueprint 
for  understanding  much  of  the  discussion  in  this  Report. 
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Sec.  1168  P.C. 


^ ^Annual  Report,  Office  of  the  District  Attorney  for  the  City  and 
County  of  San  Francisco  (1968-1969),  pp.  4,  14. 
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APPENDIX  B 


DISPOSITION  OF  FELONY  CASES  BY  GUILTY 
PLEAS  IN  SAN  FRANCISCO  SUPERIOR  COURT 
AND  SAN  FRANCISCO  MUNICIPAL 
COURT 


This  Appendix  sets  forth  the  results  of  two  case-samples  analyzed 
by  the  Committee.   The  purpose  of  these  samples  was  to  study  the  circum- 
stances surrounding  plea  bargaining  and  the  granting  of  probation  in 
felony  cases  in  San  Francisco.   Thus,  the  first  sample  is  composed  of 
cases  in  which  a  defendant  entered  a  plea  of  guilty  to  a  felony  in 
Superior  Court,  while  the  second  sample  is  composed  of  cases  in  which 
a  defendant  entered  a  plea  of  guilty  to  a  misdemeanor,  reduced  from  a 
felony,  in  Municipal  Court. 

The  Superior  Court  sample  consisted  of  all  cases  filed  in  that 
court  between  October  1,  1968  and  March  31,  1969  which  were  given 
an  action  number  ending  in  the  digit  "9".   Thus  the  sample  represents 
107o  of  all  cases  filed  during  the  period  studied.   Out  of  125  cases  in 
the  sample,  102  cases  resulted  in  a  plea  of  guilty: 


TABLE  A- I 

DISPOSITIONS  BY  WAY  OF  PLEAS  OF  GUILTY 
IN  SAN  FRANCISCO  SUPERIOR  COURTS 
(  107o  RANDOM  SAMPLE,  CASES  FILED  OCT.  1,  1968  --  MAR.  31,  1969  ) 


1.  No.  cases  sampled  125 

2.  No.  cases  resulting  in  pleas  of  guilty  102 

3. (a)  No.  cases  resulting  in  grants  of  probation  74 

(b)  Per  cent  of  all  guilty  pleas  resulting  in 

probation  72.5% 

4. (a)  No.  cases  in  which  probation  granted  without 

probation  report  26 

(b)  Per  cent  of  all  guilty  pleas  resulting  in 

probation  without  probation  report  25.5% 

(c)  Per  cent  of  all  probation  grants  without 

probation  report  35.0% 

5.  (a)  No.  cases  in  which  probation  granted  despite 
defendant ' s  .current  misdemeanor  probation 
status  20 

(b)  Per  cent  of  all  guilty  pleas  in  which 
probation  granted  despite  current  mis- 
demeanor probation  18.8% 


2  - 


5.  (c)  Per  cent  of  all  probation  grants  in  which 

probation  granted  despite  current  misdemeanor 

probation  27.0% 

6.  (a)  No.  cases  in  which  probation  granted 

despite  defendant's  current  felony  probation 

status  7 

(b)  Per  cent  of  all  guilty  pleas  in  which 
probation  granted  despite  current  felony 

probation  6.8% 

(c)  Per  cent  of  all  probation  grants  in  which 
probation  granted  despite  current  felony 

probation  9.2% 

7.  (a)  No,  cases  in  which  probation  granted  despite 

either  current  felony  or  misdemeanor  probation  27 

(b)  Per  cent  of  all  guilty  pleas  in  which  probation 
granted  despite  either  current  felony  or  mis- 
demeanor probation  26.1% 

(c)  Per  cent  of  all  probation  grants  in  which 
probation  granted  despite  either  current  felony 

or  misdemeanor  probation  36.5% 

8.  (a)  No.  cases  in  which  probation  granted  despite 

defendant's  current  parole  status  12 

(b)  Percent  of  all  guilty  pleas  in  which 

probation  granted  despite  current  parole  status  11.8% 

(c)  Per  cent  of  all  probation  grants  in  which 

probation  granted  despite  current  parole  status  16.2% 

9.  (a)  No.  cases  in  which  probation  granted  despite 

recommendation  of  Probation  Department  that 

probation  be  denied  31 

(b)  Per  cent  of  all  probation  grants  in  which 
probation  granted  despite  recommendation  of 

Probation  Department  that  probation  be  denied  42.0% 

(c)  Per  cent  of  all  probation  grants  where 
probation  report  was  considered  in  which 
probation  granted  despite  recommendation  of 

Probation  Department  that  probation  be  denied  64.5% 


3  - 


TABLE  A- I I 


MOST  COMMON  OFFENSES  FOR  WHICH  PROBATION  GRANTED  WITHOUT 
PROBATION  REPORT  IN  SAN  FRANCISCO  SUPERIOR  COURTS 
(BASED  ON  10%  RANDOM  SAMPLE,  CASES  FILED  OCT.  1,  1968  -  MAR.  31,  1969) 


OFFENSE 

11530  H.  &  S.  Code 
(Possession  of  marijuana) 

10851  V.  C. 
(Auto  theft) 

182  P.C.I 
(Conspiracy) 

459  P.C.  (2d) 
(Second  Degree  burglary) 

242  P.C. 
(Battery) 

2 

Misc. 


NO. 
8 


2 

5 


7„  OF  SUMMARY  GRANTS 


30 .  87o 


15.47o 

15.4°/, 

11.57o 

7.87„ 
I9.17o 


TOTAL 


26 


100 .  07o 


NOTE:   Each  of  these  convictions,  with  the  exception  of  one 
conviction  under  Sec.  11530  H.  &  S.  Code,  were  declared  to  be 
misdemeanors  at  the  time  of  sentencing,  pursuant  to  Section  17  of 
the  Penal  Code. 


All  four  cases  involved  conspiracies  to  commit  prostitution. 

^One  each:  487(e)  P.C.  (theft  of  a  dog);  12025  P.C.  (Possession  of 
a  concealed  weapon);  12031  P.C.  (Possession  of  loaded  weapon  in  public 
place  or  street);  225(a)  P.C.  (Assault  with  deadly  weapon);  664  P.C.  (Attempt) 


-  A  - 


In  addition  to  this  Superior  Court  case  sample,  the  Committee 
staff  also  analyzed  a  random  sample  of  felony  cases  which  were  disposed 
of  in  the  Municipal  Courts  during  the  first  ten  days  of  April,  1969, 
and  the  last  ten  days  in  April,  1969.   The  sample  consisted  of  176  felony 
dispositions,  and  included  dispositions  for  all  the  following  reasons: 

(a)  Felonies  reduced  to  misdemeanors  after  which  defendant 
pleaded  guilty; 

(b)  Felonies  dismissed  in  Municipal  Court  because  defendant 
indicted  by  the  Grand  Jury; 

(c)  Felonies  dismissed  for  lack  of  evidence; 

(d)  Felonies  dismissed  because  evidence  obtained  by  illegal 
search. 

Since  the  important  variable,  for  our  purposes,  was  the  nature 
of  plea  bargaining,  the  sample  was  reduced  from  176  cases  to  108  cases, 
the  latter  representing  cases  in  which  a  plea  of  guilty  had  been 
entered  to  a  misdemeanor  reduced  from  a  felony.   An  analysis  of  these 
108  cases,  involving  123  defendants,  is  reflected  in  the  following 
table: 


TABLE  A- III 

FELONY  DISPOSITIONS  IN  SAN  FRANCISCO  MUNICIPAL  COURTS 
(ALL  CASES  FILED  APR.  1-10,  1969  and  APR.  20-30,  1969) 


1.  No.  cases  sampled  176 

2.  No.  cases  in  which  guilty  plea  entered  to 

misdemeanor  reduced  from  felony  108 

3.  (a)  No.  cases  in  which  probation  granted  64 

(b)  Per  cent  of  guilty  pleas  resulting  in 

probation  grant  60.07o 

4.  (a)  No.  cases  in  which  probation  granted  without 

probation  report  43 

(b)  Per  cent  of  all  probation  grants  where  no 

probation  report  requested  '  67.2% 

5. (a)  No.  cases  in  which  probation  granted  despite 

defendant's  current  probation  status  10 

(b)  Per  cent  of  all  probation  grants  in  which 

probation  granted  despite  defendant's  current 

probation  status  15. 6% 
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February  10,  1971 


Honorable  Joseph  L.  Alioto, 
Mayor  of  the  City  and  County 

of  San  Francisco 
City  Hall 
San  Francisco,  California  94102 

Dear  Mr.  Mayor: 

The  San  Francisco  Committee  on  Crime  submits  to  you 

this  report  on  Bail  and  O.R.  Release  as  part  of  its 

study  of  the  operations  of  the  systems  of  justice  in  San 

Francisco.  This  report,  the  fifth  published  by  the 

Committee,  constitutes  Part  II  of  our  study  of  the  city's 

criminal  courts. 

We  have  found  that  the  bail  system,  as  it  is  now 
operating,  costs  the  city  large  sums  of  money  in  custody 
expenses  and  does  not  give  equal  justice  to  those  with 
means  and  to  those  without.   Our  bail  laws  and  procedures 
have  gone  largely  unchallenged  for  a  long  time.   During 
the  past  several  years,  a  number  of  experiments  with  the 
bail  system  have  been  carried  out  in  other  jurisdictions, 
and  some  of  these  have  proved  their  value.   Thus,  we  have 
recommended  to  the  State  Legislature  that  bail  reform 
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legislation  be  enacted,  so  that  our  bail  system  can 
provide  more  safety  and  more  justice. 

We  have  also  taken  a  close  and  careful  look  at  the 
operation  of  the  San  Francisco  O.R.  Bail  Project,  which 
helps  the  courts  to  decide  whether  to  release  a  defendant 
without  money  bail.   We  have  found  that  the  O.R.  Project  has 
saved  the  city  very  large  sums  of  money  without  compromising 
the  purpose  of  bail.   Thus,  the  Committee  has  unanimously 
urged  city  funding  for  the  Project,  with  the  conviction  that 
the  city  would  be  put  to  much  greater  expense  if  the  O.R. 
Project  were  discontinued. 

A  letter  similar  to  this  is  going  forward  to  the 
President  of  the  Board  of  Supervisors,  together  with  copies 
of  the  report  for  all  its  members. 

As  Co-chairman  Mr.  Lasky  is  absent  from  the  city,  I 
am  submitting  this  report  on  behalf  of  the  Committee. 

Respectfully, 


2c^0g>^-^>^ 


William  H.  Orrick,  Jr., 
Co -Chairman 
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Honorable  Dianne  Feinstein, 
President  of  the  Board  of  Supervisors 

of  the  City  and  County  of  San  Francisco 
City  Hall 
San  Francisco,  California  94102 

Dear  Mrs.  Feinstein: 

Pursuant  to  the  resolution  authorizing  the  San 

Francisco  Conanlttee  on  Crime,  we  herewith  submit  to  you, 

as  our  fifth  report,  the  enclosed  study  of  Bail  and 

O.R.  Release.   This  report  is  the  second  In  a  series  on 

the  city's  criminal  courts.   Sufficient  copies  are 

enclosed  for  all  members  of  the  Board  of  Supervisors. 

We  also  enclose  a  copy  of  the  letter  by  which  we  are 

concurrently  submitting  this  report  to  the  Mayor. 

As  Co-Chairman  Mr.  Lasky  is  absent  from  the  city, 
I  am  submitting  this  report  on  behalf  of  the  Committee. 


Respectfully, 


l,^Sdu^>l' 


William  H.  Orrick,  Jr., 
Co-chairman 
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REPORT  ON  BAIL  AND  O.R.  RELEASE 
INTRODUCTION 

This  is  the  Fifth  Report  by  the  San  Francisco  Committee  on 
Crime  and  its  second  report  on  the  criminal  courts.   Its  subject 
is  what  happens  to  persons  before  they  are  actually  brought  to 
trial.   Portions  of  this  problem  were  discussed  in  the  Report  on 
the  Public  Defender's  Office.   Other  aspects  may  be  covered  later. 

Although  this  Report  discusses  many  problems  inherent  in  the 
present  bail  system,  two  of  the  Committee's  recommendations  are  of 
p  ar  amoun  t  imp  or  t  anc  e : 

First,  that  the  City,  which  saves  at  least  $330,000  per  year 
in  jail  costs  because  of  the  O.R.  Bail  Project,  now  appropriate 
sufficient  funds  to  continue  the  project  and  to  allow  the  project 
to  handle  more  misdemeanor  defendants.   The  current  operating  budget 
of  the  O.R.  Project  is  $84,000  per  year.   The  Committee's  reasons 
for  its  endorsement  of  the  Project  are  found  in  Chapter  III. 

Second,  that  the  State  Legislature  enact  legislation,  similar 
to  the  Federal  Bail  Reform  Act  of  1966,  which  would  allow  trial 
judges  to  impose  certain  supervisory  conditions  on  defendants  who  are 
released  prior  to  trial.   This  legislation  would  also  allow  a  defen- 
dant, with  permission  of  the  court,  to  post  up  to  107,  of  his  total 
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bail  directly  with  the  clerk  of  the  court,  and  the  whole  amount 
posted  would  be  returned  to  a  defendant  who  has  satisfied  all  the 
conditions  of  his  release.   The  Committee's  reasons  for  recommending 
this  legislation  are  found  in  Chapter  IV. 

First,  however,  we  turn  to  the  way  in  which  the  bail  system 
is  now  oper-ating  in  San  Francisco. 


i 
I 


I.   WHAT  BAIL  IS,  AND  HOW  IT  WORKS  IN  SAN  FRANCISCO 

Under  our  American  system  of  law  and  its  basic  view  of 
justice,  an  accused  is  deemed  innocent  until  proven  guilty,  and  he 
can  only  be  proven  guilty  by  a  trial.   Until  his  guilt  has  been 
established  by  trial,  it  is  repellent  to  our  ideas  of  justice  to 
punish  him.   Holding  him  in  custody  is  punishment.   Nevertheless, 
the  practicalities  of  law  enforcement  and  the  protection  of  society 
make  it  necessary  to  assure  that  one  who  has  been  arrested  will 
not  flee  and  will  be  available  for  trial  and  for  punishment  should 
punishment  be  adjudged.   It  is  for  this  reason  that  accused  per- 
sons, not  yet  convicted,  are  often  held  in  custody.   It  is  obvious 
that,  if  there  are  other  methods  by  which  the  presence  of  the 
accused,  when  required,  can  be  assured,  those  methods  should  be 
used  instead  of  holding  the  accused  in  jail. 

As  the  method  by  which  to  assure  attendance  in  lieu  of  de- 
tention, our  law  has  made  use  of  a  system  of  money  bail.   Yet, 
as  this  Report  will  show,  bail  is  an  unsatisfactory  system  in  many 
respects.   For  example,  it  favors  people  of  means  and  works  a 
hardship  on  those  without  means.   It  also  burdens  the  public  purse 
by  forcing  the  taxpayer  to  pay  for  jails  and  for  the  jailing  of 
many  who  are  later  held  innocent  or  whose  cases  are  dismissed,  and 
it  requires  these  same  defendants  to  pay  the  cost  of  bond  premiums. 


It  is  therefore  essential  to  see  whether  there  are  other 
methods  that  work  better  to  the  same  end.   The  San  Francisco 
Commitf    on  Crime  is  convinced  that  there  are  such  better  methods; 
alternatives  should  be  tried,  even  at  the  risk  that  they  may  prove 
to  be  less  effective  than  hoped. 

The  Constitution  of  California  prescribes  that: 


All  persons  shall  be  bailable  by 
sufficient  sureties,  unless  for 
capital  offenses  when  the  proof  is 
evident  or  the  presumption  great. 
Excessive  bail  shall  not  be 


required...     (Art.  I,  Sec.  6) 


It  has  been  said  that  the  only  lawful  purpose  of  bail  is  to  ensure 

2 
that  the  accused  will  appear  in  court  when  required.    But  that  may 

not  be  unequivocally  true.   Both  the  Constitution  and  the  Penal 


1 
The  Eighth  Amendment  of  the  United  States  Constitution  con- 
tains a  similar  provision  that  excessive  bail  shall  not  be  required 
but  does  not  state  that  all  persons  are  bailable.   It  is  not  cer- 
tain whether  the  Eighth  Amendment's  prohibition  on  excessive  bail 
applies  in  state  court  proceedings.   The  Supreme  Court  has  held 
that  the  Eighth  Amendment's  prohibition  on  Cruel  and  Unusual  Pun- 
ishment applies  to  the  states,  because  it  is  incorporated  in  the 
Due  Process  Clause  of  the  Fourteenth  Amendment.   Robinson  v. 
California,  370  U.S.  660  (1962).   But  the  Court  has  not  yet  ruled 
on  the  incorporation  of  the  excessive  bail  prohibition.   A  niimber 
of  federal  courts,  however,  have  held  that  the  Eighth  Amendment 
does  prohibit  state  courts  from  setting  excessive  bail.   See: 
Mastrian  v.  Hedman,  326  F.  2d  708  (8th  Cir.  1964),  cert.  den.  376 
U.S.  965  (1964),  Pilkington  v.  Circuit  Court,  324  F.  2d  45  (8th  Cir. 
1963),  U.S.  ex  rel.  Siegal  v.  Follette,  290  F.  Supp .  632  (D.C.N.Y. 
1968). 

2 

Sawyer  v.  Barbour,  142  C.A.  2d  827,  300  P.  2d  187  (1956). 


Code  (Sec.  1270)  provide  that  one  charged  with  an  offense  punish- 
able with  death  cannot  be  released  on  bail  "when  the  proof  of  his 
guilt  is  evident  or  the  presumption  thereof  is  great."  It  is  thus 
recognized  that  while  one  may  not  be  found  guilty  until  a  presump- 
tion of  innocence  is  overcome,  yet  common  sense  applied  to  the 
available  evidence  may  create  a  sufficient  presumption  of  guilt 
to  justify  holding  the  accused  in  custody  until  the  conclusion  of 
his  trial.   This  may  be  explained  on  the  theory  that  one  accused 
of  a  crime  punishable  by  death  and  enmeshed  in  strong  evidence  of 
guilt  is  likely  to  "skip"  if  released.   But  that  is  not  the  whole 
explanation,  for  it  has  also  been  held,  in  California,  that  a 

defendant  arrested  for  drunk  driving  could  be  denied  release  on 

3 
bail  both  for  his  own  safety  and  for  the  protection  of  society. 

4 
Moreover,  the  Penal  Code  provides  that  in  fixing  the  amount  of  bail, 

the  judge  shall  take  into  consideration  not  only  the  "probability 
of  (the  accused)  appearing  at  the  hearing  of  the  case"  but  also 
the  "seriousness  of  the  offense  charged  (and)  the  previous  criminal 
record."   Holding  in  custody  to  protect  society  is  called  "preven- 
tive detention,"  and  its  constitutionality  has  not  yet  been  deter- 
mined by  the  United  States  Supreme  Court.   Something  will  be  said 
about  it  later  in  the  Report.   But  it  can  be  safely  said  that  the 
primary  purpose  of  detention  before  conviction,  under  existing  law, 
is  to  assure  that  the  accused  does  not  flee. 


3 

Evans  v.  Municipal  Court,  207  C.A.  2d  633,  24  Cal .  Rptr .  633 

(1962). 

"^Sec.  1275  P.C. 


5 
The  judge  has  great  latitude  in  setting  the  amount  of  bail. 

Or  he  may  release  the  accused  without  requiring  any  money  bail, 

that  is,  "on  his  own  recognizance"  (O.R.).    If  a  court,  in  its 

sole  discretion,  determines  that  a  defendant  will  return  to  court 

when  he  is  supposed  to,  it  may  order  that  he  be  released  without 

7 
bail  upon  signing  an  agreement  to  do  so.   A  felony  defendant,  who 

has  been  released  on  O.R.  and  then  wilfully  fails  to  appear,  is 

guilty  of  a  felony  and  may  be  fined  or  sent  either  to  state  prison 

8 
or  county  jail.   An  O.R. 'd  misdemeanor  defendant,  who  wilfully 

9 
fails  to  appear,  is  guilty  of  a  misdemeanor.   Bail  in  misdemeanor 

matters  is  set  by  a  clerk,  according  to  a  bail  schedule  adopted 

10 
by  the  Municipal  Court  Judges,    Consequently,  a  defendant  arrested 

on  a  misdemeanor  can  have  his  friends  or  family  post  bail  for  him 

at  any  hour  in  Room  201  of  the  Hall  of  Justice. 


5 

In  re  Morehead,  107  C.A.  2d  346,  237  P.  2d  335  (1951). 

6 
Sec.  1318  P.C. 

The  defendant  must  also  agree  to  surrender  himself  to  custody, 
if  necessary,  and  to  waive  extradition  if  he  is  apprehended  outside 
the  state.   See  Sec.  1318.4  P.C. 

8 
Sec.  1319.4  P.C. 

9 
Sec.  1319.6  P.C. 

10 

Sec,  1269b  (c)  P.C.  makes  the  adoption  of  such  a  schedule 
mandatory . 
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The  amount  of  bail  in  a  felony  case  is  set  personally  by  a 

11 
judge.    A  defendant  arrested  without  a  warrant  on  a  felony  charge 

12 
may  have  bail  set  by  a  judge  as  soon  as  he  is  arrested.    If  a 

defendant  is  arrested  on  a  warrant,  the  amount  of  the  bail  is 
already  written  on  the  warrant  itself.   Since  a  judge  must  set  bail 
in  felony  matters,  and  since  many  felony  defendants  are  arrested 
on  the  weekend,  the  judges  in  San  Francisco  take  turns  appearing  at 
the  Hall  of  Justice  on  Saturday  and  Sunday  afternoons  in  order  to 
set  bail  in  felony  cases.   If  someone  is  arrested  on  Friday  night 
on  a  felony  charge  without  a  warrant,  he  will  wait  until  the  week- 
end judge  comes  in  on  Saturday,  at  about  4:00  p.m.,  to  set  bail. 
Thus  a  felony  defendant,  arrested  without  a  warrant  at  6:00  p.m.  on 
Friday  night,  will  ordinarily  spend  about  22  hours  in  jail  before  he 
can  get  out  on  bail  or  O.K.,  unless  he  engages  a  bondsman  to  find 
a  judge  to  set  bail . 

Since  a  judge  will  often  consider  a  number  of  factors  in  setting 
bail  on  a  charge,  there  is  no  uniform  felony  bail  schedule  in  the 
city.   However,  the  following  rates,  which  were  given  us  by  various 
attorneys,  may  provide  a  very  rough  index  of  the  expense  of  bail: 


Prior  to  January  1970,  the  San  Francisco  Courts  had  adopted 
an  "informal  felony  bail  schedule"  whereby  a  clerk  was  authorized 
to  set  bail  in  felony  matters.   This  schedule  has  now  been  discon- 
tinued, and  all  felony  bail  matters  are  now  handled  by  judges. 
Sees.  1269b  and  1276  P.C.  appear  to  require  that  bail  in  felony  matters 
be  set  personally  by  a  judge. 

■^^Sec.  1276  P.C. 
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CHARGE 

211  P.C.  Armed  Robbery 

261  P.C.  Forcible  Rape 

459  P.C.  Burglary 

12020  P.C.  Possession  of  Deadly  Weapons,  etc, 

10851  V.C.  Auto  Theft 

23101  V.C.  Felony  Drunk  Driving 

11500  H.  &  S.  Possession  of  Narcotics 

11500.5  H.  &  S.  Possession  of  Narcotics  for  Sale 

11530  H.  &  S.  Possession  of  Marijuana 


AMOUNT 

$2500  -  3000 

5000  -  50,000 

1000  -  1500 

1000  -  2500 

750  -  1000 

1000  -  15000 
2500 

2500  -  3500 

0   -  1000 


Few  felony  defendants  can  post  the  full  amount  of  bail,  and 

13 
their  family  or  friends  resort  to  bail  bondsmen.    If  he  thinks 

that  the  defendant  is  reliable,  the  bondsman  will,  for  a  fee,  post 

a  bail  bond  with  the  court,  guaranteeing  payment  to  the  court  of 

the  full  amount  of  bail  should  the  defendant  fail  to  appear.   The 

bondsman  keeps  his  fee,  which  is  generally  10%  of  the  face  value  of 

14 
the  bond,   whether  the  defendant  makes  his  appearance  or  not, 

even  if  charges  against  the  defendant  are  dismissed,  as  often  happens 
only  a  day  or  two  after  his  arrest.   There  are  no  statistics 


13 


See  Sees.  1297,  1298  P.C. 

14 

Title  10,  Sees.  2081-82,  2094  of  the  Cal .  Admin.  Code  spe- 
cify what  charges  a  bondsman  may  collect.   The  general  rate  is  107o 
of  the  face  value  of  the  bond  (plus  $10.00  for  any  bond  up  to  $500). 
This  rate  is  set  by  the  surety  companies  and  is  subject  to  the 
rating  laws  of  Sec.  1850  Cal.  Ins.  Code,  et  seq.  See:   Note, 
Tinkering  with  the  California  Bail  System,  56  Cal.  L.  Rev.  1134,  1150 
(1968)  . 


showing  how  many  defendants  in  San  Francisco  are  arrested,  put  up 
bail,  and  then  have  the  charges  against  them  dropped.  We  know, 
however,  that  during  1969,  39.6%  of  all  defendants  arrested  for 

felonies  (without  warrants)  in  San  Francisco  had  their  charges 

15 
dismissed  before  their  first  appearance  in  court.     Furthermore, 

187o  of  all  felony  prosecutions  were  dismissed  at  the  Municipal 

16 
Court  level.     In  addition  to  the  premixim,  the  bondsman  usually 

requires  property  as  collateral,  and  it  is  common  for  a  defendant's 

family  or  friends  to  give  a  bondsman  a  lien  on  automobiles  or 

real  property,  subject  to  foreclosure  should  the  defendant  fall  to 

appear . 

If  a  defendant  fails  to  appear  when  required,  the  bail  bonds- 
man is  given  a  notice  and  is  allowed  180  days  in  which  to  produce 
the  defendant.    If  the  defendant  does  not  appear  within  that 
time  the  court  orders  the  amount  of  the  bond  finally  forfeited  to 

1  Q 

the  City  and  County.     Ordinarily,  the  money  is  not  returned  even 

19 
if  the  defendant  shows  up  after  the  180-day  period. 


California  Bureau  of  Criminal  Statistics,  Crime  and  Delinquency 
in  California,  1969,  Table  1-7,  p.  28. 

16 

Office  of  the  District  Attorney  for  the  City  and  County  of  San 

Francisco,  Annual  Report,  pp.  2,  5  (1970). 

17 

Sec.  1305  P.C. 

18 

Sec.  1306  P.C. 

^^People  v.  Smith,  234  C.A.  2d  404,  44  Cal.  Rptr.  430  (1965). 
People  v.  Stuyvesant  Ins.  Co.,  216  C.A.  2d  380,  31  Cal.  Rptr.  208  (1963) 
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The  persons  who  really  pay  the  forfeited  bail  are  those  who 

have  paid  premiums,  that  is,  the  mass  of  accused  people,  whether 

20 
innocent  or  guilty,  or  their  friends  and  families.     The  surety 

bonds  are  written  by  large  national  insurance  companies,  but  most 
of  these  companies  deal  through  independent  regional  agents  who  are 
much  like  a  wholesaler  and  in  turn  deal  through  the  local  bondsman. 
The  insurance  companies  require  indemnity  from  the  local  bondsmen, 
who  in  turn  require  collateral  from  the  defendants  they  bail.   When 
bail  is  forfeited,  it  is  likely  that  the  bondsman  reimburses  him- 
self by  foreclosing  on  the  collateral.   If  the  bondsman  has  become 
insolvent  and  the  insurance  company  has  to  pay  on  a  forfeited  bond, 
it  ordinarily  is  reimbursed  by  the  regional  agent.   Rarely  does 
the  insurance  company  sustain  a  loss. 

Although  the  Committee  received  no  information  as  to  the 
income  of  private  bail  bondsmen  in  San  Francisco,  two  bondsmen 
from  other  counties,  testifying  before  the  Committee,  stated  that 
their  net  income  was  157o  to  20%   of  the  total  premiums  received 
after  paying  all  forfeitures  and  the  expenses  of  operation. 

The  theory  of  the  bondsman  system  of  bail  is  that  a  bondsman 
has  an  incentive  to  find  a  skipped  defendant  and  bring  him  back. 
State  law  gives  the  bondsman  power  to  arrest  a  client  who  has  failed 


20 

The  following  information  is  taken  from  "The  Beneficiaries  of 
the  Bail  System,"  in  GOLDFARB,  RANSOM  p.  95  (Harper  &  Row  1965), 
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21 
to  appear.    Yet  the  bondsman  is  not  alone  in  his  search.   When 

the  defendant  fails  to  appear,  the  court  will  issue  a  warrant  for 
his  arrest,  and  the  police  will  also  be  looking  for  him.   The 
theory  is  that  the  bondsman  provides  a  service  to  the  public  by 
bringing  back  defendants  who  have  failed  to  appear,  thereby  saving 
expense  to  the  taxpayer.   But  bondsmen  in  San  Francisco  have  not 
kept  public  records  from  which  it  can  be  ascertained  how  often  they 
have  brought  defendants  back  to  court.   It  appears  that  the  bonds- 
men do  frequently  get  a  defendant  to  court  where  his  failure  to 
appear  was  due  to  a  mistake  about  the  date  or  time  of  his  required 
appearance.   Where  a  defendant  intentionally  fails  to  appear,  it  is 
far  less  certain  that  he  will  be  returned  by  a  bondsman,  rather  than 
by  the  police. 

Some  of  the  criticisms  of  the  money  bail  system  are: 

1.  Defendants  who  have  means  get  out;  defendants  who  are 
poor  stay  in. 

2.  Defendants  who  are  acquitted,  or  who  have  the  charges 

against  them  dismissed,  are  still  out  of  pocket  the  10%  fee  paid  to  a  bonds- 
man. 

3.  Although  the  posting  of  money  bail  does  deter  some  defen- 
dants from  leaving  the  jurisdiction,  money  bail  is  not  the  only 


21 

Sec.  1301  P.C. 
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deterrent.   For  example,  intentional  non-appearance  can  be  pun- 
ished by  a  period  of  incarceration,  a  deterrent  which  does  not 
discriminate  between  the  rich  and  the  poor. 

The  United  States  and  the  Philippines  are  the  only  two  countries 

22 
in  which  professional  bondsmen  are  allowed  to  operate.    It  is 

argued  by  some  people  that  profit  can  be  taken  out  of  the  bail 

system  so  that  it  will  cost  accused  people  less,  by  having  the 

government  operate  the  system.   One  method  of  government  operation 

that  has  been  successful  is  described  in  Part  IV  below. 


22 

Address  by  former  Judge  Bernard  Botein  of  New  York  before 

the  1964  National  Conference  on  Bail  and  Criminal  Justice.   See 

also,  GOLDFARB,  RANSOM,  p.  227  (1965). 
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II.   THE  EFFECTS  OF  THE  PRESENT  BAIL  SYSTEM 

In  order  to  have  a  clearer  understanding  of  the  effects  of 
bail  and  O.R.  on  criminal  justice,  the  San  Francisco  Committee  on 
Crime  examined  all  Superior  Court  cases  filed  between  November  4, 
1969  and  January  4,  1970.   These  cases  were  broken  down  according 
to  bail  category  and  studied  to  determine  how  quickly  they  were 
resolved,  either  by  conviction,  dismissal  or  acquittal: 

TABLE  I 

1 
AVERAGE  TIME  REQUIRED  TO  DETERMINE  GUILT  OR  INNOCENCE  OF 

DEFENDANTS  IN  SAN  FRANCISCO  SUPERIOR  COURT  (BY  BAIL  CATE- 

GORY):   ALL  CASES  FILED  NOV.  4,  1969  THROUGH  JAN.  4,  1970 


Bail 

Tot 

:al  Cases 

7o 

Total  Cases 

No 

.  Cases 

Avg. 

Category 

in 

Sample 

in 

I  Sample 

Re! 

solved  as 

Days  to 

of 

6/11/70 
58 

Resolution 

CUSTODY 

61 

48. 

.8% 

53 

MONEY  BAIL 

54 

43. 

,2% 

26 

2 
92 

O.R.  RELEASE 

10 

8, 

.0% 

7 

3 
73 

125  91 


1 
Days  from  preliminary  hearing  to  conviction,  dismissal  or 
acquittal . 

2 
Does  not  reflect  28  cases  in  sample  which  had  been  pending 

for  more  than  150  days  as  of  June  11,  1970. 

3 

Does  not  reflect  3  cases  in  sample  which  had  been  pending  for 

more  than  150  days  as  of  June  11,  1970. 
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The  sample  shows  that  defendants  in  jail  have  their  cases 
processed  far  more  quickly  than  defendants  who  are  out  on  O.R. 
or  bail.   This  is  not  surprising. 

First,  Section  1048  of  the  Penal  Code  requires  that  priority 
on  the  calendar  be  given  to  felony  prosecutions  when  the  defendant 
is  in  custody. 

Second,  a  defendant  in  jail  usually  wants  his  case  disposed  of  as 
soon  as  possible.   He  is  at  a  great  disadvantage  in  the  prepara- 
tion of  his  case.   He  cannot  assist  his  counsel  in  finding  witnesses 
or  evidence,  and  he  tends  to  believe  that  the  best  disposition  he 
can  expect  is  a  light  sentence  from  a  negotiated  plea.   A  released 
defendant  can  find  or  continue  his  emplo3rment,  seek  psychiatric 
help,  and  muster  the  support  of  respectable  members  of  the  community 
who  will,  at  the  time  of  sentence,  be  able  to  tell  the  court  how 
the  defendant  has  shown  his  contrition  and  capacity  for  rehabilita- 
tion and  is  worthy  of  probation.   A  defendant  in  jail  cannot  build 
this  kind  of  case  for  a  light  sentence  or  probation.   Moreover, 
time  in  jail  waiting  for  trial  may  be  "dead  time"  in  case  of  con- 
viction; that  is,  it  is  not  credited  toward  satisfaction  of  his 

4 
sentence  should  the  defendant  be  sent  to  state  prison. 

On  the  other  hand,  a  defendant  out  on  bail  will  ordinarily 
want  to  postpone  the  disposition  of  his  case  so  as  to  remain  free 
as  long  as  possible.   As  one  Deputy  Public  Defender  told  our  staff: 


4 
See:   American  Bar  Association  Project  on  Minimum  Standards  for 
Criminal  Justice,  Standards  Relating  to  Pre-trial  Release,  Sec.  5.12 
(App.  Draft,  1968). 
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When  a  defendant  is  out  on  bail,  he  returns 
to  his  normal  life  style.   He  is  at  home, 
maybe  with  his  wife  and  kids.   He  can  go  to 
the  ball  game  on  Sunday  and  drink  beer.   The 
last  thing  in  the  world  that  he  wants  to  do 
is  to  go  to  jail,  and  he  will  do  just  about 
anything  --  including  going  to  trial  --to 
stay  out.   But  a  guy  who  has  been  sitting  in 
jail  for  two  or  three  months  begins  to  think  of 
only  one  thing:   how  can  I  get  out  of  here  as 
soon  as  possible?   His  most  certain  option 
is  to  take  a  deal,  get  credit  for  time  served, 
and  get  out  in  a  few  months . 

Even  if  a  bailed  defendant  knows  that  he  will  eventually  plead 
guilty  and  not  go  to  trial,  he  will  postpone  his  case  as  long 
as  possible  because  he  will  probably  be  offered  a  better  plea 
bargain  as  his  case  drags  on.   Delay  usually  operates  to  the 
defendant's  advantage.   Witnesses  may  move,  lose  interest  in  the 
case  or  even  die;  public  interest  in  the  case  may  wane.   Meanwhile 
the  backlog  of  the  court  calendar  builds  up,  and  the  court  and 
prosecution  become  increasingly  anxious  to  get  rid  of  the  oldest 
cases.   It  is  true  that  delay  benefits  the  jailed  defendant  in 
these  same  respects,  but  it  is  not  inviting  to  postpone  his  case 
while  he  sits  in  San  Francisco's  county  jail,  one  of  the  worst  de- 
tention facilities  in  the  state. 

It  is  evident  that,  in  most  cases,  a  defendant  who  is  out  on 
bail  has  advantages  over  a  jailed  defendant  in  the  way  that  his  case 
is  processed  by  the  criminal  justice  system.   And  because  the  bail 
system  is  a  money  system,  it  rests  more  heavily  on  the  poor  than 
the  well-to-do.   These  differences  could  be  eliminated  if  there 
were  a  system  of  pre-trial  release  that  did  not  place  dependence  on 
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money.   As  this  Report  now  shows,  such  systems  do  exist  and 
ought  to  be  used.   One  is  the  San  Francisco  O.R.  Project. 
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III.   THE  SAN  FRMCISCO  O.R.  PROJECT 

The  O.R.  Project  is  a  systematic  method  of  investigating 
persons  under  arrest  to  determine  their  reliability  for  release 
without  bail,  on  their  own  recognizance,  so  that  the  judges  may 
make  an  informed  decision.   When  a  bondsman  decides  whether  to  take 
a  chance  on  bailing  out  an  accused,  the  question  he  wants  an  answer 
to  is:   "Does  the  accused  have  enough  ties  in  the  community  so 
that  it  is  unlikely  that  he  will  take  off?"   If  the  bondsman  thinks 
that  the  answer  is  yes^  he  puts  up  the  bond  and  collects  his  fee 
from  the  accused  or  the  family  and  friends  of  the  accused.   The 
O.R.  Project  seeks  an  answer  to  exactly  the  same  question.   If  it 
reaches  the  same  favorable  answer,  and  the  court  agrees,  the  accused 
is  released  without  cost  or  charge. 

The  San  Francisco  O.R.  Bail  Project  began  in  August,  1964, 
under  the  sponsorship  of  the  Bar  Association  of  San  Francisco. 
Initial  seed  money  came  from  the  San  Francisco  Foundation,  and  the 
project  was  supported  its  first  year  by  voluntary  contributions 
from  members  of  the  Bar  Association.   Since  then  it  has  been  funded 
by  the  San  Francisco  Economic  Opportunity  Council.   In  December  of 


1 

For  a  detailed  history  of  the  project,  see  Levin,  The  San 
Francisco  Bail  Project,  55  A.B.A.  Journ.  135  (1969).   Judge  Levin 
is  currently  a  judge  of  the  United  States  District  Court  for  the 
Northern  District  of  California. 
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1969,  the  administration  of  the  project  was  turned  over  by  the 
San  Francisco  Bar  Association  to  the  San  Francisco  Institute  for 
Criminal  Justice,  a  non-profit  corporation  created  primarily  to 
facilitate  funding  of  the  work  from  private  as  well  as  public  sources. 
During  1970-71,  the  project  is  being  funded  by  a  grant  of 

$60,000  from  the  Economic  Opportunity  Council,  $12,000  from  the 

2 
Board  of  Supervisors,   and  a  matching  $12,000  grant  from  the  San 

Francisco  Foundation.   The  paid  staff,  which  is  supplemented  by 

VISTA  volunteers  and  community  volunteers,  consists  of  a  Director, 

3 
a  Co-director,  an  Assistant  Director,  and  a  secretary.   Despite 

this  limited  staff,  the  project  operates  16  to  18  hours  a  day, 

seven  days  a  week. 

Every  morning  at  6:30  a.m.,  and  each  evening  at  5:30  p.m., 
O.R.  staff  members  go  up  to  city  prison  to  check  the  police  files 
for  newly  arrested  persons.   From  these  files,  the  0»R.  workers 
make  a  list  of  prisoners  to  interview.   This  list,  in  turn,  is 
given  to  the  police,  and  they  bring  the  prisoners  into  the  ordin- 
ary visiting  area  --a  narrow  room  which  is  separated  from  the  O.R. 
workers  by  a  glass  partition,  so  that  all  communication  is  by 
telephone. 


2 

Rumph,  O.R.  Bail  Frustrations,  1  S.F.  Bar  Ass'n.  News  & 
Reports  (Aug.  1970).   On  July  20,  1970,  the  Board  of  Supervisors 
resolved  to  appropriate  $12,000  to  the  project  during  the  current 
fiscal  year. 

3.. 

"Program  Account  Budget  Grant  No.  CG7-0209,"  San  Francisco 

Economic  Opportunity  Council,  Nov.  19,  1969. 
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After  a  prisoner  signs  the  agreement  to  appear  when  requested, 
required  by  law,  the  interviewer  begins  to  determine  whether  the 
defendant  is  eligible  for  release  on  his  own  recognizance.   Eligi- 
bility standards  have  been  determined  by  the  courts  according  to 
the  following  rating  schedule,  although  the  courts  reserve  the 
discretion  to  deny  an  O.R.  application  even  if  a  defendant  quali- 
fies by  the  terms  of  the  schedule: 

SAN  FRANCISCO  BAIL  PROJECT 
PRE-TRIAL  RELEASE  CRITERIA 
TO  BE  RECOMMENDED  FOR  RELEASE  ON  OWN  RECOGNIZANCE,  A  DEFENDANT  NEEDS: 

1.  A  Bay  Area  address  where  he  can  be  reached,  AND 

2.  A  total  of  five  points  (verified  by  references)  from  the  follow- 
ing: 

RESIDENCE 

3   Present  address  one  year  or  more 

2  Present  residence  6  months,  OR  present  and  prior  1  year 

1   Present  residence  3  months,  OR  present  and  prior  6  months 

1  Five  years  or  more  in  Nine  Bay  Area  Counties 

FAMILY  TIES 

3  Lives  with  family,  AND  has  contact  with  other  family  members 
in  area 

2  Lives  with  family,  OR  has  contact  with  family  in  Bay  Area 

1  Lives  with  non-family  person 

EMPLOYMENT 

3  Present  job  one  year  or  more 

2  Present  job  3  months,  ^  present  and  prior  job  6  months 
1   Current  job,  OR  intermittent  work  for  1  year 

1   Receiving  unemployment  compensation,  or  welfare 
1   Supported  by  family  savings 
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PRIOR  RECORD  (within  the  last  15  years) 

2  No  convictions 
1  One  misdemeanor  conviction 

0  Two  misdemeanor  convictions,  OR  one  felony  conviction 
■1  Three  or  more  misdemeanor  convictions,  OR  two  or  more  felony 

convictions 
•2  Four  or  more  misdemeanor  convictions,  OR  three  or  more 
felony  convictions 


After  the  interview  is  completed,  the  information  given  by 
the  prisoner  is  verified  by  the  O.R,  staff  members,  who  make  phone 
calls  to  references  given  by  the  defendant.  Meanwhile,  other  staff 
members  collect  rap  sheet  information  (including  past  convictions 
and  outstanding  warrants)  and  a  police  report  of  the  arrest  from  the 
Police  Department.   This  is  the  most  time  consuming  part  of  the 
process,  since  it  ordinarily  takes  a  day  or  more  to  get  a  police 
report.   When  all  this  information  is  collected,  an  O.R.  Court 
Representative  completes  a  form  which  summarizes  the  defendant's 
case,  and  this  form  is  taken  to  a  judge  when  court  is  not  in 
session  or  sometimes  at  the  arraignment  or  preliminary  hearing. 
Theoretically,  any  judge  can  be  approached,  but  O.R.  staff  members 
have  admitted  that  they  seek  sympathetic  judges.   If  a  judge  approves 
an  O.R.  release,  then  the  defendant  can  go  home.   When  he  is 
released,  the  O.R.  staff  gives  the  defendant  a  written  instruction 
sheet,  telling  him  when  to  appear  in  court.   Later,  the  staff  also 
sends  written  reminders  and  makes  follow-up  phone  calls  some  days 
prior  to  and  also  on  the  eve  of  scheduled  court  appearances. 
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The  average  time  required  to  release  a  defendant  on  O.R.  is 
about  two  days,  from  initial  interview  to  release.   Some  O.R.  staff 
members  have  said  that  this  time  interval  could  be  shortened  if 
all  the  information  were  more  readily  available.   The  police  have 
recently  imposed  new  limitations  on  interview  times  permitted  to 
the  O.R.  staff.   Some  staff  members  have  remarked  that  they  have 
had  to  wait  lengthy  periods  in  the  morning,  before  the  police  have 
brought  prisoners  out  for  interviews.   In  addition,  the  O.R,  staff 
must  now  copy  the  police  reports  (which  most  judges  want  to  see)  by 
hand,  whereas  they  were  formerly  given  photo-copies. 

Some  of  these  problems  are  caused  by  administrative  difficul- 
ties at  city  prison  during  the  day,  when  the  police  must  get 
prisoners  fed  and  when  most  prisoners  must  be  taken  to  court  at 
one  time  or  another.   Although  police  sentiment  about  O.R.  is  minced, 
the  present  captain  of  the  jails  has  been  very  cooperative,  and 
many  police  use  the  project  extensively.   To  avoid  having  to  pro- 
vide round-the-clock  guards  for  prisoners  confined  at  the  San 
Francisco  General  Hospital  and  to  relieve  police  officers  for  other 
duties,  the  police  make  almost  daily  requests  of  the  project  staff 
to  obtain  O.R.  releases  for  hospital  prisoners.   Yet  there  are 
undoubtedly  problems  of  rapport  between  the  police  and  the  project, 
and  there  has  been,  for  the  most  part,  only  informal  communication 
between  the  parties. 

A,   The  Success  of  the  O.R.  Bail  Project 

In  November  1970,  the  San  Francisco  O.R.  Bail  Project  issued 
the  following  statistical  recapitulation  of  its  activities: 
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STATISTICAL  REPORT  FOR  OCTOBER  1970 


Felonies 

Misde- 

October- 

August  1964- 

meanors 
529 

trial 
1819 

October  1970 

4 
Cases  Processed 

1290 

101190 

Interview 

243 

219 

462 

41172 

Information 

1047 

310 

1357 

60018 

7 
Eliminated 

257 

131 

388 

25696 

Not  Recommended 

269 

95 

391 

13643 

Recommended 

494 

84 

578 

20679 

Recommended  & 

Disposed 

306 

49 

355 

5795 

Refused  by  Judge 

55 

10 

65 

3008 

O.R.'d 

133 

25 

158 

11876 

Failed  to  Appear 

6 

1 

7 

372 

Cases  Processed  includes  all  prisoners  called  for  interview 


by  staff  members. 


Interview  includes  all  cases  with  incomplete  questionnaires. 
This  may  be  the  result  of  a  refusal  on  the  part  of  the  prisoner  to 
be  interviewed  or  to  sign  the  questionnaire  form,  or  of  immediate 
recognition  on  the  part  of  the  interviewer  that  the  prisoner  has  either 
no  local  address  or  insufficient  criteria  points  to  qualify  for 
CR.  Recommendation. 


Information  includes  all  cases  in  which  complete  questionnaire 
information  was  taken. 


Eliminated  includes  all  cases  disposed  of  before  a  recommendation 
could  be  prepared,  i.e.,  bailed,  sentenced,  dismissed,  discharged, 
O.R.'d  by  the  court  with  project  recommendation,  and  all  non-bailable 
cases  (en  route  or  no-bail  warrants)  in  which  information  was  taken. 


Recommended  and  Disposed  includes  all  cases  recommended  for 
O.R,  and  not  refused  by  the  judge,  but  disposed  of  in  some  other  way, 
i.e.,  bailed,  sentenced,  dismissed,  discharged,  0„R,'d  by  the  court, 
or  which  have  no  bail  status.   This  statistic  was  begun  in  May  1964. 
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The  project  has  been  highly  successful.   It  has  eliminated 
for  nearly  12,000  people  the  disadvantage  of  lack  of  means  without 
impairing  the  administration  of  justice  and  has  saved  the  city  large 
sums  of  money. 

From  its  inception  to  the  end  of  October  1970  the  project 
secured  the  release  of  11,876  defendants.   It  is  reasonable  to 
assume  that  most  of  them  could  not  have  afforded  money  bail,  and 
but  for  O.R.  would  have  languished  in  jail  waiting  trial  or  dismissal 
or  would  have  been  forced  into  a  plea  of  guilty. 

Of  the  11,876  defendants  so  released,  only  372  or  3. 17=  failed 
to  appear  in  court  as  they  had  agreed.   The  statistics  for  1969 
disclose  that  the  non-appearance  rate  for  felony  defendants  was 
even  lower.   During  1969,  the  O.R„  Project  secured  the  release  of 
1843  felony  defendants,  and  only  42  failed  to  appear,  a  non-appear- 
ance rate  of  but  2.37o.   Thus,  it  is  safe  to  say  that  the  O.R. 
Project  has  been  successful  in  over  967o  of  all  cases  handled,  and 
we  think  that  this  record  is  remarkably  good. 

Although  it  is  impossible  to  draw  an  exact  comparison  between 
appearance  rates  for  defendants  released  on  money  ball  and  defen- 
dants released  on  O.R.  bail,  the  closest  comparison  is  a  comparison 
between  O.R.  "failures  to  appear"  and  final  money  bail  forfeitures. 

But  an  O.R,  "failure  to  appear"  is  not  the  same  thing  as  a  "bail 

9 
forfeiture,"  as  defined  by  statute.    When  an  O.R.  defendant 


See  Sec.  1305  P.O. 
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fails  to  appear  for  a  scheduled  court  appearance,  the  O.R.  staff 
allows  itself  about  60  days  to  locate  him  and  get  him  back  to  court. 
If  he  does  not  return  to  court  after  60  days,  he  is  counted  as  a 
"failure  to  appear,"  On  the  other  hand,  a  bailed  defendant  has 
180  days  to  show  up  in  court  before  there  is  a  "final  forfeiture." 
The  comparison  therefore  does  not  do  O.R.  full  justice.   Even  so, 
the  following  data  for  felony  defendants  indicates  that  defendants 
on  O.R.  have  been  making  court  appearances  with  much  greater  reli- 
ability than  money  bail  defendants: 

TABLE  II 
RATE  OF  FAILURE  TO  APPEAR  FOR  FELONY  DEFENDANTS, 
RELEASED  PRIOR  TO  TRIAL  IN  SAN  FRANCISCO,  1969 


Total  Felony  Final     Rate  of     Rate  of   " 

Defendants     Failed  to   Forfei-   Failure     Final  For- 
Released       Appear      ture      to  Appear   feiture 


Def,  Released 


on  O.R. 


10 


Def.  Released 
on  Money  Bail 


11 


1843 


1052 


42 


57 


2.37o 


5.47o 


These  figures,  which  under-represent  the  success  of  the  O.R. 
Project,  indicate  that  it  was  at  least  twice  as  successful  as  the 
money  bail  system  in  insuring  felony  defendants '  appearances  in 
court  during  1969.   If  the  O.R.  Project  were  to  enter  in  its  monthly 


10 

Source:   Cumulative  monthly  statistical  reports,  San  Francisco 
Bail  Project  (all  months  1969). 


11 

Source:   Office  of  the  Clerk  for  the  San  Francisco  Superior 

Court.   Hall  of  Justice. 
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reports  a  separate  line  showing  the  number  of  defendants  who  have 
not  returned  to  court  within  180  days  of  their  first  missed  appear- 
ance, a  more  accurate  comparison  would  be  possible. 

The  Committee  on  Crime  has  always  been  alert  to  the  question 
of  costs  to  the  taxpayer.   It  is  always  an  easy  answer  to  any 
problem  to  recommend  hiring  more  people  and  spending  more  money. 
The  Committee  has  resisted  that  temptation  and  has  recommended 
increased  expenditures  only  when  a  penny  spent  actually  means  a 
dollar  saved  or  when  the  demands  of  justice  or  protection  of  the 
community  required.   It  is  therefore  a  particular  satisfaction  to 
be  able  to  say  that  the  O.R.  Project  not  only  furnishes  a  superior 
instrument  of  justice  but  is  a  distinct  money-saver  to  the  public. 
The  exact  amounts  cannot  be  expressed,  but  the  general  order  of 
magnitude  can  be,  and  it  is  great. 

12 

The  clearest  saving  is  in  jail  costs.    Most  defendants 

released  on  O.R,  are  indigent  and  cannot  post  bail.   Without  an 

O.R.  release,  they  would  be  jailed  at  the  expense  of  taxpayers 

13 
prior  to  trial.   In  1969  an  average  of  425  defendants  were  out  on 

O.R.  release  in  San  Francisco  each  day  of  the  year.   Figures  fur- 
nished by  the  Sheriff's  Office  indicate  that  the  cost  of  jailing  a 
prisoner  per  day  was  $4.29  a  day  for  1969-70.   Even  considering  San 


12 

Other  costs  and  savings  are  undoubtedly  present  but  cannot  be 

measured.   Welfare  costs,  for  example,  are  saved  in  a  number  of 
cases  when  men  released  on  O.R.  are  the  sole  source  of  family  income. 
On  O.R.  they  can  continue  to  support  their  families  who  would 
otherwise  be  forced  to  seek  public  welfare. 

13 

On  Sept.  26,  1970,  there  were  1144  inmates  in  San  Francisco's  County 

Jails.   Of  these,  434,  or  38%,  were  involved  with  judicial  proceedings 

at  some  stage  prior  to  sentencing.   These  figures  do  not  include  inmates 

in  San.  Francisco  city  prison.   Source:   California  Bureau  of  Criminal  StatistLCs, 
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Francisco's  notoriously  inadequate  jail  appropriations,  this 
estimate  may  be  low,  since  the  1968-69  statewide  average  was  $6.44 
per  inmate  per  day,  and  both  San  Diego  and  Los  Angeles  report 
costs  of  $8.00  per  day.   If  the  425  persons  per  day  were  in  jail 
instead  of  out  on  O.R.,  even  at  $4.29  per  day  per  person  the  cost 
of  keeping  them  in  custody  would  have  been  about  $665,000  a  year. 
Although  we  don't  know  how  many  defendants  out  on  O.R.  release  would 
have  been  able  to  get  out  of  jail  by  posting  money  bail,  the  O.R. 
staff,  estimates  that  the  "vast  majority"  could  not  afford  bail. 
Judges  and  Public  Defenders  have  said  that  "most"  O.R.'d  defendants 
could  not  have  made  bail.   But  even  assuming  that  only  half  of  the 
425  defendants  out  on  O.R.  could  not  have  afforded  bail,  and 
assuming  a  custody  cost  of  $4.29  per  inmate  per  day,  the  cost  to 
the  city  in  the  absence  of  the  project  would  be  over  $330,000  per  year. 

Since  the  O.R.  Project  was  established  in  1964,  the  annual 
Police  Department  reports  show  that  arrests  have  increased  from 
around  56,700  in  the  calendar  year  1964  to  about  59,000  in  1969; 
inasmuch  as  drunk  arrests  have  declined  during  the  same  time, 

arrests  for  more  serious  offenses  have  increased  to  a  greater  extent 

14 
than  these  figures  suggest.    The  consequence  on  the  jail  pop- 
ulation is  reflected  by  informal  statistics  kept  by  the  Undersheriff . 


14 

The  Department  reported  24,413  arrests  for  drunkenness  in 

1964,  only  16,660  for  1969.   Felony  arrests  for  Part  I  offenses  (an 

FeB.I.  classification  including  seven  categories  of  personal  and 

property  crimes)  increased  during  this  period  from  6,188  to  10,220. 
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The  average  daily  jail  count  has  risen  from  929  in  the  fiscal  year 
1964-65,  to  1148  in  the  fiscal  year  1968-69.   To  care  for  the 
increase  a  third  bunk  has  been  put  in  many  cells  at  the  San  Bruno 
jail.   And  at  the  Hall  of  Justice,  as  many  as  125  inmates  now 
sleep  on  the  floor.   If  the  O.R.  Project  were  not  taking  people 
out  of  jail,  new  jail  facilities  would  have  to  be  built  and  addi- 
tional jail  personnel  would  have  to  be  hired.   This  could  cost  the 
city  millions  of  dollars.   One  can  therefore  say  with  assurance 
that  right  now  the  O.R.  Project  saves  the  city  $330,000  per  year  at 
the  very  least. 

Yet  the  entire  cost  of  the  O.R.  operation  is  but  $84,000  per 
year,  of  which  the  city  is  putting  up  only  $12,000.   This  is  a 
windfall  to  the  taxpayer. 

How  long  can  the  city  count  on  this  windfall  to  continue?  For 
several  years,  the  Bar  Association  and  the  Economic  Opportunity 
Council  have  made  strong  efforts  to  have  the  city  assume  the  costs 
for  a  project  from  which  it  reaps  such  huge  benefits,  but  their 
efforts  have  been  unsuccessful.   The  project  has  continued  to  operate 
primarily  from  federal  E.O.C.  funds,  and  recently  the  assistance 
of  the  private  San  Francisco  Foundation  had  to  be  sought  to  keep 
the  project  from  collapsing. 

This  year,  the  fight  to  get  money  for  the  O.R.  Project  was 
particularly  difficult.   The  local  E.G^C.  cut  its  contribution  to  the 
O.R.  budget,  arguing  that  the  project  is  essentially  a  good  investment  for 
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the  city.   E.O.C.  may  refuse  to  support  the  project  in  future  years. 
The  San  Francisco  Foundation  may  also  refuse.   A  number  of  VISTA 
volunteers,  desiring  more  active  roles  in  community-based  programs, 
have  recommended  to  VISTA  that  volunteers  should  no  longer  be 
assigned  to  the  O.R.  Project.   Volunteers  have  been  approved  for 
the  coming  year,  but  there  is  a  question  whether  VISTA  will  provide 
them  after  1971.   The  city  may  have  to  decide  whether  to  fund  the 
O.R.  Project  or  allow  it  to  collapse  and  thereby  increase  the 
taxpayers'  burden.   The  project  was  begun  as  an  experiment.   It 
has  proved  its  worth  far  beyond  the  original  expectations  of  its 
creators,  and  it  is  an  unusually  good  fiscal  investment  for  the  city. 
Thus,  on  November  11,  1970,  after  weighing  evidence  presented  by 
the  project  and  after  hearing  comments  by  representatives  of  the 
California  Bail  Agents  Association,  the  Committee  adopted  a  reso- 
lution strongly  supporting  city  funding  of  the  project. 

B.   O.R.  in  Misdemeanor  Cases 

The  O.R.  Project  should  not  only  be  continued,  it  should 
be  expanded  to  serve  misdemeanor  cases.   During  1969,  it  secured  the 
release  of  1843  felony  defendants,  but  of  only  487  misdemeanor 
defendants.   At  first  glance,  this  seems  curious,  since  one  would 
expect  that  society  would  have  less  to  lose  from  failure  of  a 
misdemeanor  defendant  to  appear  than  from  failure  of  a  felony 
defendant  to  appear.   But  the  O.R.  staff  grants  priority  to  felony 
defendants  for  the  following  reasons: 
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(a)  many  misdemeanor  defendants  can  afford  bail  as  bail  for  mis- 
demeanors is  lower;  (b)   the  overworked  O.R.  staff  gives  priority 
to  felony  defendants  because  they  normally  have  to  wait  much  longer 
for  trial  than  misdemeanor  defendants,  and  (c)   it  is  often  point- 
less to  interview  misdemeanor  defendants  for  O.R.,  because  many 
of  them  will  have  their  cases  dismissed  or  otherwise  disposed  of  at 
their  first  court  appearance  which,  except  for  weekends,  usually 
occurs  within  24  hours  of  their  arrest. 

Yet,  as  this  Committee's  Report  on  the  Public  Defender's  Office 
has  shown,  a  significant  number  of  all  misdemeanor  clients  repre- 
sented by  the  Public  Defender  who  cannot  afford  bail  and  are  not 
O.R. 'd  have  been  pleading  guilty  simply  to  get  out  of  jail. 

If  the  O.R.  Project  were  adequately  staffed  so  that  it  could 
also  service  more  misdemeanor  defendants,  the  city  would  save  even 
more  in  jail  costs. 

The  Committee  staff  has  witnessed  a  large  number  of  cases 
where  judges  have  refused  to  grant  an  O.R.  application  for  a 
defendant,  even  though  the  defendant  qualifies  by  the  rating  schedule, 
There  are  undeniable  differences  in  the  attitudes  toward  O.R. 
release  among  the  judges.   Thus,  this  most  crucial  stage  of  the 


Bail  on  non- traffic  misdemeanor  offenses  ranges  from  $25,00 
for  begging  to  $1,250,  for  furnishing  a  dangerous  drug  to  another. 
Bail  must  usually  be  posted  on  each  offense  for  which  the  defendant 
is.  charged. 
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criminal  justice  process  —  a  stage  which,  in  practice,  determines 
guilt  or  innocence  for  many  defendants  --  is  capricious  and  arbitrary. 
O.R.  release  for  defendants  too  often  depends  on  men,  not  law. 

C,   Conclusions  and  Recommendations  about  O.R. 

Given  the  fact  that  the  appearance  rate  for  O.R.  defendants  has 
been  far  better  than  the  rate  for  defendants  out  on  bail,  we  believe 
that,  save  for  exceptional  and  rare  cases,  a  defendant  ought  to  be 
released  if  he  qualifies  by  the  O.R.  point  schedule. 

The  city  should  fund  and  expand  use  of  the  O.R,  Project.  The 
work  is  one  of  investigation.   It  is  presently  being  performed  by  a 
private  non-profit  organization,  the  San  Francisco  Institute  for 
Criminal  Justice,  We  believe  that  the  management  of  the  project 
should  remain  in  the  private  sector.  The  project  must  preserve  its 
independence  from  notions  of  advocacy  —  for  either  prosecution  or 
defense  --  and  it  must  remain  as  free  as  possible  of  political 
influence.  Moreover,  public  agencies  which  might  logically  assume 
the  job,  such  as  the  Adult  Probation  Department  or  the  courts  them- 
selves, have  more  than  enough  to  do  with  present  duties.   And  the 
courts  appear  to  have  justifiable  confidence  in  the  present  management, 

The  Committee  recommends: 

(1)   That  the  Mayor  and  the  Board  of  Supervisors  appropriate 
the  ftinds  necessary  not  only  to  allow  the  O.R.  Project  to  continue 
to  function,  but  sufficient  to  enable  it  to  expand  and  handle  more 
defendants  charged  with  misdemeanors; 
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(2)  That  the  city  contract  with  the  San  Francisco  Institute 
for  Criminal  Justice  for  the  continued  management  of  the  project 
during  the  current  year; 

(3)  That,  save  for  exceptional  and  rare  cases,  the  courts 
should  grant  an  O.R.  release  to  every  defendant  who  qualifies  for 
release  according  to  the  current  O.R.  point  schedule; 

(4)  That  the  Directors  of  the  San  Francisco  Institute  for 
Criminal  Justice,  the  Supervising  Captain  at  city  prison,  and  any 
other  members  of  the  Department  designated  by  the  Chief  meet  reg- 
ularly in  order  to  resolve  problems  in  the  administration  of  the 
O.R.  Project. 
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IV.   OTHER  DEFECTS  IN  THE  BAIL  SYSTEM  AND  OTHER  REMEDIES 

A.   The  25%  Penalty  Imposed  by  State  Law 

Penal  Code  Sec.  13521  requires  the  court  to  levy  a  penalty 
assessment  of  25%  of  the  amount  of  bail,  and  the  defendant  must 
post  the  amount  of  the  "penalty"  in  addition  to  the  amount  of  bail. 
For  example,  if  a  defendant  charged  with  burglary  has  his  bail 
set  at  $1,000,  the  penalty  assessment  requires  him  to  post  an 
additional  $250,  or  a  total  of  $1,250,  to  obtain  release.   Or  if  he 
puts  up  a  bond,  the  bond  must  be  25%  greater  than  it  otherwioe 
would  be.   Thus  the  bond  premium  the  defendant  must  pay  is  25% 
greater.   If  bail  is  forfeited,  the  base  amount  ($1,000  in  the 
example)  goes  to  the  city  and  the  "penalty"  ($250  in  the  example) 
goes  to  the  Peace  Officers'  Training  Fund,  administered  by  the 

State  Commission  on  Peace  Officer  Standards  and  Training  in  Sacra- 

2 
mento.   That  fund  is  used  to  provide  training  and  counseling 

services  to  local  police  departments,  and  local  departments  may 

receive  grants  of  money  from  the  fund  so  long  as  the  departments 

3 
comply  with  certain  recruitment  and  training  standards. 


1 

See  Appendix. 


Sec.  13500  P.C. 


3 

Sees.  13513,  13521,  and  13523  P.C. 
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If  the  Penal  Code  merely  provided  that  on  forfeiture  of  bail, 
757o  should  be  retained  by  the  county  and  25%  should  go  to  the 
Peace  Officers'  Training  Fund,  that  would  be  a  simple  matter  of 
apportionment  and  an  admirable  use  of  the  money.   But,  by  adding 
a  25%  "penalty,"  it  commits  an  injustice.   Theoretically  bail  is 
set  in  an  amount  just  sufficient  to  insure  that  the  accused  will 
appear  in  court  when  required.   Imposing  an  additional  25%  is  an 
abuse  of  the  purposes  of  bail.   It  may  make  it  more  difficult  for 
persons  of  limited  means  to  post  bail.   In  any  event,  it  increases 
the  bond  premium  and  costs  the  accused  more,  even  though  he  makes 
all  his  appearances,  has  the  charges  against  him  dismissed,  or  is 
acquitted.   The  effect  is  to  levy  a  type  of  tax  or  fine  on  accused 

persons  payable  not  on  conviction  of  the  crime  but  merely  because 

4 
they  have  been  arrested  and  accused.    That  kind  of  imposition  is 

probably  unconstitutional  as  a  violation  of  due  process  or  a  denial 

of  equal  protection  of  the  laws. 

It  is  true  that  some  judges  set  bail  at  a  lower  amount  than 
they  would  if  there  were  no  penalty.   For  example,  a  judge  who,  in 
the  absence  of  the  penalty  statute,  would  set  bail  at  $1,000,  may 
set  it  at  "$1,000  including  penalty,"  which  is  the  same  as  setting 
bail  at  $800  plus  a  penalty  charge  of  $200.   But  many  judges  in 
San  Francisco  do  not  consider  the  penalty  statute  when  setting  bail. 


4 
The  Executive  Director  of  P.O.S.T.  recently  informed  the 

Crime  Committee  that  P.O.S.T.  itself  was  exploring  legislative 

amendments  that  would  remedy  these  inequities  in  the  present  statute, 
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The  Connnlttee  recommends: 

(5)  That  the  State  Legislature  amend  Penal  Code  Sec.  13521 
to  provide  simply  that  on  forfeiture  of  bail,  25%  be  paid  to  the 
Peace  Officers'  Training  Fund; 

(6)  That  until  such  time  as  Sec.  13521  is  so  amended,  judges 
in  San  Francisco  should  determine  a  proper  amount  of  bail  and  then 
set  it  as  "including  penalty"  so  that  the  net  effect  is  not  to 
increase  what  the  accused  must  post. 

B.   So-called  "Ten  Per  Cent  Bail" 

California  law  now  requires  the  courts  to  make  a  choice 
between  releasing  a  defendant  outright  on  his  own  recognizance  and 
requiring  him  to  pay  money  bail.   And  money  bail  usually  means 
that  the  defendant  will  pay  a  fee  to  a  bondsman  which  the  defendant 
will  never  get  back,  even  though  he  may  be  innocent  and  make  all 
appearances.   Some  jurisdictions,  including  the  State  of  Illinois 
and  the  Federal  Courts,  have  moved  to  remedy  the  situation,  and 
their  bail  statutes  are  found  in  an  Appendix  to  this  Report.   These 
jurisdictions  provide  that  a  defendant  may  post  10%  of  his  bail 
directly  with  the  court,  rather  than  paying  a  10%  fee  to  a  bondsman. 
Then,  if  the  defendant  complies  with  all  the  conditions  of  his 
release,  he  gets  money  back.   Under  the  federal  system,  a  defendant 
who  complies  with  the  conditions  of  his  release  gets  his  full  deposit 
back.   In  Illinois  he  gets  back  90%  of  his  deposit.   Under  both 
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the  federal  and  the  Illinois  bail  systems,  a  defendant  is  liable 
for  the  full  amount  of  bail  set  (not  just  the  10%  deposit)  in  the 
event  of  a  forfeiture,  and  he  may  be  charged  with  an  additional 
crime  if  he  jumps  bail  intentionally. 

The  Illinois  "ten  per  cent"  plan  was  created  on  a  two-year 

5 
trial  basis  by  the  state  legislature  in  1963.   Between  1963  and 

1965,  the  "ten  per  cent"  plan  co-existed  with  the  private  surety 

bond  system,  and  during  this  time  defendants  who  had  posted  10% 

bail  with  the  court  appeared  at  a  better  rate  than  defendants  who 

6 
had  posted  private  surety  bonds.   In  1965,  the  Illinois  legisla- 
ture enacted  a  statute  which  prohibited  the  posting  of  private 
surety  bonds,  thereby  eliminating  the  bail  bond  business  in  Illinois 

and  making  10%  bail  the  exclusive  method  of  posting  bail  in  the 

7 
state. 


Since  1965,  the  rate  of  bail  forfeitures  under  the  Illinois 

10%  plan  has  remained  fairly  constant,  at  about  3%,  of  the  defendants 

8 
bailed.   In  addition,  another  objection  to  the  10%  plan  --  that 


5 

Bowman,  The  Illinois  Ten  Per  Cent  Bail  Deposit  Provision, 
1965  U.  111.  L.  Forum  35,  38. 

6 

Id.  at  39. 

7 
Sec.  110-15  111.   Code  Crim.  Proced,  People  v.  Ingram,  34  111, 

2d  623,  217  N.E.  2d  803  (1966). 

8 
Telephone  interview  with  Prof.  Charles  Bowman,  University  of 

Illinois  Law  School,  Jan.  6,  1971. 
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trial  judges  would  respond  to  the  plan  simply  by  making  substantial 
increases  in  bail  --  has  not  come  to  pass.   Professor  Charles 
Bowman,  of  the  University  of  Illinois  Law  School,  the  author  of 
the  107o  legislation,  remarked  recently,  "At  first,  some  judges 
raised  bail  exorbitantly  --  say,  from  $30,000  to  $300,000.   But 
the  Chief  Justice  of  the  Illinois  Supreme  Court  discouraged  the 
practice,  and  trial  judges  soon  found  that  the  10%  plan  could 
work  without  increases  in  the  amount  of  bail  ordinarily  set." 

It  may  not  be  surprising  that  the  Illinois  bail  system  has 
shown  a  successful  show-up  rate.   The  defendant  has  a  strong  incen- 
tive to  appear,  because  he  gets  most  of  his  money  back  if  he 
does.   A  further  advantage  of  the  system  is  that  money  posted 
with  the  court  can  be  used  to  satisfy  any  fines  that  are  imposed 
in  case  of  conviction.   Thus,  the  system  often  relieves  the  Pro- 
bation Department  of  the  onerous  job  of  trying  to  collect  fines 
from  defendants  while  they  are  on  probation. 

Under  the  Federal  Bail  Reform  Act  of  1966,  the  Federal  Courts 
can  release  a  defendant  on  O.R. ,  require  him  to  post  up  to  10%  bail 

with  the  court,  or  require  him  to  post  a  private  surety  bond 

10 
through  a  bondsman.    However,  defendants  in  Federal  Court  in 


9 
Id. 

18  U.S.C.  3146  et  seq.   (See  Appendix).   Enacted  by  the  Bail 
Reform  Act  of  1966.   For  the  legislative  history  of  the  Act,  see 
2  U.S.  Code  Cong,  and  Admin.  News  2293  (1966). 
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San  Francisco  rarely  have  to  post  a  private  surety  bond.   The 
Federal  Commissioner  for  the  Northern  District  of  California, 
Richard  S.  Goldsmith,  who  is  responsible  for  setting  bail  in 
nearly  all  cases  in  the  Northern  District,  estimates  that  he 
requires  defendants  to  post  private  surety  bonds  in  less  than  5% 
of  all  cases.   Commissioner  Goldsmith  estimates  further  that  he 
releases  about  20%  of  all  defendants  on  O.R,    and  about  35%  of 
all  defendants  on  a  ten  per  cent  bond,  where  money  is  posted 
directly  with  the  court.  Most  of  the  time  (in  about  40%  of  all 
cases) ,  federal  defendants  in  San  Francisco  are  released  on  a 
"personal  recognizance  bond."  A  "P.R.  bond"  does  not  require  a 
defendant  to  put  up  any  money  in  order  to  get  out  of  jail,  but 
the  bond  does  hold  the  defendant  liable  for  pajmient  of  the  full 
amount  of  bail  if  he  fails  to  appear. 

There  are  no  statistics  immediately  available  on  the  appear- 
ance rates  for  federal  defendants  in  San  Francisco.  And  it  may  be 
that  such  data  would  not  be  useful  in  predicting  what  would  happen 
if  the  federal  bail  system  were  applied  to  the  state  courts. 
Attorneys  with  the  Federal  Defender  Office  have  remarked  that  they 
believe  that  defendants  arrested  for  federal  offenses  are  generally 
less  transient  and  more  reliable  than  state  court  defendants.   For 
example,  Commissioner  Goldsmith  estimates  that  in  his  seven  years 


The  Federal  Courts  rely  on  an  O.R.  project  which  is  admin- 
istered in  connection  with  the  Federal  Defender  Office  of  the  Legal 
Aid  Society  of  San  Francisco. 
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as  Commissioner,  only  two  or  three  federal  defendants  have  inten- 
tionally jximped  bail  at  preliminary  stages  of  a  case.   It  is 
unlikely  that  such  an  admirable  record  could  be  established  in 
the  state  courts.   Nonetheless,  there  can  be  no  doubt  that  the 
Federal  Bail  Reform  Act  has  been  highly  successful  in  the  Northern 
District  of  California. 

Although  Commissioner  Goldsmith  has  rarely  required  defendants 
to  post  private  surety  bonds,  he  believes  that  surety  bonds  are 
useful  in  some  cases.   "I  have  no  rule  of  thumb  for  requiring  a 
surety  bond,"  the  Commissioner  said,  "I  try  to  look  at  as  much 
evidence  of  the  defendant's  reliability  as  possible,  and  I  impose 
a  surety  bond  requirement  as  a  last  resort.   I've  found  that  I 
simply  don't  have  to  use  it  that  often.   But  in  other  jurisdictions, 
such  as  San  Diego,  there  are  far  more  transient  defendants,  and 
you  will  find  that  far  more  surety  bonds  are  required." 

On  the  whole,  the  Committee  concludes  that  the  various  pro- 
visions of  the  Federal  Bail  Reform  Act  of  1966  ought  to  be  given  a 
chance  in  our  state  courts.   The  ten  per  cent  bail  deposit  has 
succeeded  in  the  state  courts  of  Illinois.   Yet  we  also  think  that 
the  courts  ought  to  be  able  to  require  the  posting  of  a  private  surety 
bond  in  cases  where  it  appears  necessary  as  an  additional  safeguard 
to  assure  that  a  defendant  will  appear. 

The  Committee  recommends: 

(7)   That  the  State  Legislature  enact  legislation,  based  on 
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the  Federal  Bail  Reform  Act  of  1966,  enabling  a  defendant,  in 
appropriate  circumstances,  to  post  with  the  clerk  of  the  court,  as 
bail,  up  to  ten  per  cent  of  the  total  required  if  a  private  surety 
bond  were  to  be  posted.   The  full  amount  of  the  deposit  should  be 
returned  to  the  defendant  when  he  has  satisfied  all  conditions  of 
his  release,  except  that  Counties  and  Cities  and  Counties  should 
have  a  lien  on  the  deposit  for  the  amount  of  any  fines  imposed  by 
the  court. 

C.   Supervisory  Conditions  on  Release 

12 
The  federal  bail  system   provides  a  number  of  other  devices 

to  insure  the  appearance  of  a  defendant,  which  serve  to  bridge  the 

gap  between  outright  release  and  incarceration.   In  addition  to 

authority  to  grant  an  O.R,  release  or  to  require  that  a  bail  bond 

be  posted,  a  federal  court  may  also: 

1.  Place  the  defendant  in  the  custody  of  a  designated  person 
or  organization  agreeing  to  supervise  him; 

2.  Place  restrictions  on  travel,  association,  or  place  of 
residence  of  the  defendant  during  the  period  of  release; 

3.  Impose  any  other  condition  deemed  reasonably  necessary  to 
assure  the  defendant's  required  appearance,  including  a  condition 
that  the  defendant  return  to  custody  after  specified  hours. 


12 

18  U.S.C.  Sec.  3146  et  seq.   (See  Appendix) 
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Thus,  it  is  routine  for  a  federal  defendant  in  San  Francisco 

to  be  restricted  to  the  limits  of  the  court's  geographical  juris- 

13 
diction  and  to  be  forbidden  from  contacting  adverse  witnesses. 

Defendants  have  been  required  to  report  to  probation  officers  prior 
to  trial  and,  on  rare  occasions,  to  spend  weekends  in  jail.   Youth- 
ful defendants  have  frequently  been  required  to  live  at  home  with 
their  parents. 

If  California  state  judges  could  use  these  supervisory  con- 
ditions, they  might  be  more  willing  to  release  certain  defendants 
from  custody.   Surely,  there  are  community-based  organizations  which 
could  provide  pre-trial  supervision  of  released  resident  defendants. 
And  even  if  a  released  defendant  were  required  to  report  to  the 
Hall  of  Justice  to  spend  each  night  in  jail,  his  daytime  release 
might  permit  him  to  continue  his  job  and  keep  his  family  off  the 

welfare  rolls.   If  we  have  a  work-furlough  program  for  convicted  defen- 

14 
dants,   we  can  certainly  have  work-furlough  for  some  defendants  who 

are  presumed  innocent  until  proven  guilty. 

Giving  state  judges  the  power  to  impose  these  kinds  of  con- 
ditions would  not  cost  the  city  more  money.   There  are  no  additional 


13 

Interview  with  Richard  S.  Goldsmith,  U.S.  Commissioner  for 

the  Northern  District  of  California,  Jan.  8,  1971. 

14 

See  the  Committee's  Report  on  the  Adult  Probation  Department, 
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administrative  or  judicial  costs.   The  Committee  recommends: 

(8)   That  the  State  Legislature  enact  bail  reform  legisla- 
tion, based  on  the  Federal  Bail  Reform  Act  of  1966,  which  would 
enable  trial  judges  to  impose  supervisory  conditions  on  the  release 
of  defendants  prior  to  trial. 
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V.   PREVENTIVE  DETENTION 


Because  much  is  currently  being  written  or  proposed  about 

1 
preventive  detention,   the  Committee  adds  a  few  words  on  that 

subject. 


The  notion  that  dangerous  defendants  should  be  detained, 

2 
without  bail,  before  trial  is  not  a  new  one.    In  1931,  the 

prestigious  American  Law  Institute  proposed  that  a  defendant  could 

be  refused  bail,  following  a  judicial  hearing,  if  his  release 

3 
would  pose  a  "substantial  threat"  to  the  safety  of  the  community. 

Even  now  our  law  allows  preventive  detention  in  certain  cases. 

The  United  States  Supreme  Court  can  be  expected  to  rule  on  the 

constitutionality  of  preventive  detention  in  the  near  future 

because  the  District  of  Coltraibia  Court  Reform  and  Criminal  Procedure 


For  a  collection  of  testimony  and  articles  on  preventive 
detention,  see:   PREVENTIVE  DETENTION,  Hearings  Before  the  Sub- 
committee on  Constitutional  Rights  of  the  Senate  Judiciary  Committee 
(91st  Cong.,  2nd  Sess.  May  20,  21,  27  and  June  9,  11,  17,  18,  19, 
1970). 

2 
See  Beely,  The  Bail  System  in  Chicago,  166  (1927). 

3 

A.L.I.  Code  of  Crim.  Proced. ,  Sec.  70  (1931). 

4 

See  Part  I  of  this  Report.   See  also:   Sec.  1270  P.C.   For 

a  collection  of  California  offenses  which  are  punishable  by  death, 
see  Witkin,  2  Cal.  Crimes,  Sec.  1026. 
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5 
Act  of  1970  contains  a  preventive  detention  statute.   But  that 

6 
ruling  will  not  necessarily  dispose  of  the  matter  in  California. 


There  is  a  large  measure  of  preventive  detention  in  our  bail 
system  right  now.   Any  California  judge  can  make  sure  that  nearly 
every  defendant  whom  the  judge  believes  to  be  dangerous  will  not 
be  released  prior  to  trial,  simply  by  refusing  an  O.R.  release  and 
setting  a  high  money  bail  under  the  guise  that  high  bail  is  needed 
to  assure  appearance. 

There  is,  of  course,  a  wide  variance  of  opinion  about  the 
purpose  of  bail  among  the  judges  in  San  Francisco.   Not  all  judges 
use  bail  for  preventive  detention.   But  others  have  stated  cate- 
gorically, in  open  court,  that  they  will  not  grant  an  0,R.  release 
to  any  defendant  charged  with  a  crime  of  violence  or  a  crime  in- 
volving a  weapon,  and  these  judges  know  that  most  defendants  who 
have  made  an  O.R,  application  will  not  be  able  to  afford  bail. 

When  the  courts  set  high  bails  for  defendants  charged  with 
dangerous  crimes,  they  act  within  the  words  of  the  law.   Section 
1275  of  the  Penal  Code  specifies  that:   "In  fixing  the  amount  of 
bail,  the  judge  or  magistrate  shall  take  into  consideration  the 


5 
P.L.  91-358,  84  Stat.  473,  8  U.S.  Code  Cong.  &  Admin.  News 

2509  (1970). 

6 

See  Part  I,  note  1,  supra. 
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seriousness  of  the  offense  charged,  the  previous  criminal  record  of 
the  defendant,  and  the  probability  of  his  appearing  at  the  trial 
or  hearing  of  the  case  (emphasis  added)."   The  appellate  courts  have 
reasoned  that  there  is  a  connection  between  the  seriousness  of  the 
offense,  the  defendant's  record,  and  the  likelihood  that  the  defen- 
dant will  appear. 

There  is,  in  fact,  very  little  data  indicating  whether  defen- 
dants with  prior  records  or  defendants  charged  with  serious  crimes 
make  their  court  appearances  less  frequently  than  other  defendants. 
Statistics  from  the  San  Francisco  O.R.  Project  suggest  that  felony 

defendants  on  O.R.  release  have  appeared  in  court  at  even  a  better 

8 
rate  than  misdemeanor  defendants. 

Those  who  argue  in  favor  of  the  detention  of  certain  defendants 
prior  to  trial  say  that  preventive  detention  is  necessary  in  order  to 
prevent  them  from  committing  crimes  while  waiting  for  trial.   The 
Committee  on  Crime  has  reached  no  conclusions  on  that  subject,  for 
lack  of  persuasive  evidence  in  any  direction. 

The  only  data  available  on  whether  bailed  defendants  have 
committed  offenses  comes  from  arrest  records.   On  the  one  hand,  this 
data  under-represents  the  number  of  subsequent  crimes  committed 
because  it  accounts  only  for  criminal  acts  for  which  the  defendant 
is  caught.   On  the  other  hand,  the  data  may  exaggerate  the  nxomber 
of  subsequent  crimes  because  an  arrest  is  not  tantamount  to  guilt. 


See:   In  re  Newbern,  55  C.  2d  500,  504,  11  Cal,  Rptr.  547,  360 
P.  2d  43  (1961). 

Source:   Cumulative  Monthly  Statistics,  1969,  San  Francisco 
O.R.  Project. 
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Almost  all  data  on  the  rate  of  crimes  committed  by  released 
defendants  is  drawn  from  statistics  compiled  by  O.R.  projects  and 
deals  only  with  defendants  released  on  their  own  recognizance.   Since 
a  defendant  must  meet  rather  high  standards  of  reliability  in  order 
to  qualify  for  an  O.R.  release,  it  may  be  that  the  rate  of  subse- 
quent crime  is  lower  for  O.R.  defendants  than  for  defendants  who 
are  released  on  money  bail. 

There  is  no  data  available  on  the  re-arrest  and  conviction  of 
defendants  who  have  been  released  on  bail  in  San  Francisco.   Bail 
bondsmen  do  not  compile  that  information.   Because  of  stringent 
limitations  on  staff  and  money,  the  San  Francisco  O.R.  Bail  Project 
does  not.   The  information  is  difficult  to  gather,  since  the  sub- 
sequent arrest  of  a  defendant,  while  he  is  on  bail,  is  not  entered 
in  the  records  of  his  initial  case.   The  only  certain  method  for 
gathering  the  data  is  to  correlate  a  defendant's  "rap  sheet"  informa- 
tion from  the  California  Bureau  of  Criminal  Identification  and 
Investigation  with  the  defendant's  pending  case.   This  laborious 
effort  was  beyond  the  capacity  of  this  Committee. 

A  difficulty  inherent  in  preventive  detention  is  that  there  is 

no  certain  way  to  predict  who  will  be  dangerous  if  released  prior 
to  trial.   Consider  the  intensive  evaluation  based  on  close  super- 
vision, lengthy  observation,  and  medical  diagnosis  that  is  available 
to  a  parole  board  or  to  the  staff  of  a  mental  hospital  when  it  must 
decide  whether  a  prisoner  or  a  mental  patient  is  ready  for  discharge. 


9 
See:   Sees.  3040,  1026a  P.C,  Sec.  7375  W.  &  I.  Code, 
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And  consider  their  inability  to  predict  with  infallibility  whether 
the  subject  will  commit  further  acts  of  aggression.   Moreover,  if 
a  court  is  to  try  to  make  a  fair  ruling  on  the  detention  of  a  defen- 
dant prior  to  trial,  the  court  must  hear  evidence  on  the  issue  of 
a  defendant's  danger ousness .    Mr.  Frank  S.  Hogan,  the  District 
Attorney  of  the  County  of  New  York,  submitted  the  following  analysis 
of  the  realities  of  pre-trial  detention  hearings  to  the  U.S.  Senate 
Judiciary  Committee  when  that  committee  was  debating  the  merits 
of  a  preventive  detention  statute  last  year: 


In  order  to  be  constitutional,  a  system  of 
preventive  detention  before  conviction  must 
include  a  fair  hearing  on  the  question  of 
dangerousness .   Given  crowded  conditions, 
such  hearings  in  New  York  City  would  be 
burdensome,  except  in  rare  cases.   Therefore 
the  courts  and  prosecutors  will  not  invoke 
the  novel  and  unusual  power  to  remand  without 
bail  because  of  dangerousness,  but  instead  will 
use  the  traditional  discretion  to  deny  bail 
or  fix  high  bail  to  insure  the  defendant's 
appearance  in  court. 

Similarly,  the  system  is  impractical,  since 
in  order  to  be  valid,  it  must  include  ciraiber- 
some  procedures  which  are  unworkable. 

As  a  matter  of  public  policy,  it  will  be  more 
desirable  to  apply  the  resources,  which  would 
be  needed  to  use  preventive  detention  on  a 
reasonably  effective  level,  towards  speedier 
trials  and  dipositions  of  criminal  charges. 
The  money  and  personnel  needed  for  a  proper 


The  Washington,  D.C,  preventive  detention  statute  provides  for 
a  pre-trial  detention  hearing,  at  which  both  the  government  and  the 
defendant  may  present  evidence.   See  note  5,  supra. 

^■"•See:   I'REVENTIVE  DETENTION,  pp.  490-492,  supra,  note  1. 
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administration  of  preventive  detention  would 
better  be  used  towards  easing  court  congestion 
and  insuring  speedier  justice.   Indeed,  why 
should  a  district  attorney  prepare  a  case  for  a 
preventive  detention  hearing,  at  which  he  must 
give  a  preview  of  his  case  to  the  court  and  the 
defendant  and  present  other  evidence  relating 
to  dangerousness,  when  he  could  be  directing 
that  time  and  energy,  and  the  time  and  energy 
of  police  officers  and  People's  witnesses,  to 
preparing  for  a  prompt  trial. 


Perhaps  the  most  thorough  study  made  on  the  possible  need 
for  preventive  detention  was  done  by  the  National  Bureau  of 

Standards,  analyzing  case  histories  taken  in  a  four-week  sampling, 

12 
in  Washington,  D.C.  during  1968.    The  study,  which  was  based  on 

arrests,  not  convictions,  showed  a  higher  re-arrest  rate  during 

release  than  that  shown  by  the  O.R.  project  studies.   But  the 

report  is  full  of  warnings  about  drawing  conclusions  from  such  a 

small  sample.   The  major  general  observation  "believed  pertinent" 

was  that  the  longer  a  man  remained  on  release  the  more  likely  he 

was  to  be  re-arrested  for  another  offense. 


12 

National  Bureau  of  Standards,  Compilation  and  Use  of  Criminal 

Court  Data  in  Relation  to  Pre-trial  Release  of  Defendants,  Technical 

Note  535  (1970).   A  draft  of  this  study  is  included  in  PREVENTIVE 

DETENTION,  Hearings,  supra,  note  1,  at  p.  765. 
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VI.   CONCLUSION  AND  RECAPITULATION  OF  RECOMMENDATIONS 

No  scheme  of  pre-trial  release  will  be  able  to  release  all  - 
or  even  nearly  all  -  defendants.   The  best  remedy  for  the  inequal- 
ities inherent  in  the  bail  system  is  to  guarantee  that  all  defen- 
dants be  brought  to  trial  swiftly.   Bringing  an  incarcerated  defen- 
dant to  trial  reasonably  soon  after  his  arrest  serves  to  minimize 
the  psychological  pressures  on  the  defendant  to  plead  guilty. 
Conversely,  bringing  defendants  who  are  out  on  bail  to  speedy  trial 
would  eliminate  their  most  unfair  advantage:   the  ability  to  stall 
a  criminal  case  in  order  to  receive  a  more  favorable  disposition. 
And  bringing  a  case  to  a  speedy  trial  is  the  surest  way  of  lessening 
the  chance  of  an  accused  out  on  bail  committing  further  crimes 
while  awaiting  trial. 

In  short,  reasonably  speedy  trials  can  benefit  both  society 
and  most  defendants  accused  of  crime.   As  Part  I  of  the  Committee's 
Report  on  the  Criminal  Courts  pointed  out,  the  criminal  law  can 
hope  for  little  deterrent  effect  when  it  is  long  delayed.   On  the 
other  hand,  the  criminal  justice  system  can  properly  release  more 
defendants  on  bail  if  they  can  be  brought  to  trial  speedily.   With 
rare  exceptions,  delays  in  trials  benefit  only  guilty  defendants, 
out  on  bail,  who  can  hope  for  decay  in  the  prosecutions'  case  with 
the  passage  of  time. 

There  is  no  panacea  for  the  bail  problem.   But  in  deciding 
whether  (or  on  what  terms)  to  release  defendants  prior  to  trial. 
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the  courts  should  be  provided  with  more  alternatives  than  they 
have  now.   Both  private  money  bail  and  0,R.  release  have  their 
proper  roles  in  the  bail  system,  but  there  are  intermediate  measures 
which  can  and  should  be  put  in  effect  without  additional  expense 
to  the  taxpayer. 

SUMMARY  OF  RECOMMENDATIONS 


To  the  Mayor  and  the  Board  of  Supervisors; 


Page 


1.  That  the  Mayor  and  the  Board  of  Supervisors  28 
appropriate  the  funds  necessary  not  only  to  allow  the 

O.R.  Project  to  continue  to  function,  but  sufficient 
to  enable  it  to  expand  and  handle  more  defendants 
charged  with  misdemeanors. 

2.  That  the  city  contract  with  the  San  Francisco  29 
Institute  for  Criminal  Justice  for  the  continued  manage- 
ment of  the  project  during  the  current  year. 

To  the  Courts; 

1 .   That,  save  for  exceptional  and  rare  cases,  the  29 

courts  should  grant  an  O.R.  release  to  every  defendant 
who  qualifies  for  release  according  to  the  current 
O.R.  point  schedule. 
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2.   That  until  such  time  as  Sec.  13521  P,C.  is  32 

amended,  judges  in  San  Francisco  should  determine 
a  proper  amount  of  bail  and  then  set  it  as  "including 
penalty"  so  that  the  net  effect  is  not  to  increase  what 
the  accused  must  post. 

To  the  Police: 


1.   That  the  Directors  of  the  San  Francisco  Insti-         29 
tute  for  Criminal  Justice,  the  Supervising  Captain  at 
city  prison,  and  any  other  members  of  the  Department 
designated  by  the  Chief  meet  regularly  in  order  to 
resolve  problems  in  the  administration  of  the  O.R. 
Project. 

To  the  State  Legislature: 

1.  That  the  State  Legislature  amend  Penal  Code  32 
Sec«  13521  to  provide  simply  that  on  forfeiture  of  bail, 

25%  be  paid  to  the  Peace  Officers'  Training  Fund. 

2.  That  the  State  Legislature  enact  legislation,  36 
based  on  £he  Federal  Bail  Reform  Act  of  1966,  enabling 

a  defendant,  in  appropriate  circumstances,  to  post  with  the 
clerk  of  the  court,  as  bail,  up  to  ten  per  cent  of  the 
total  required  if  a  private  surety  bond  were  to  be  posted. 
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amount  of  any  fines  imposed  by  the  court. 

3.   That  the  State  Legislature  enact  bail  39 

reform  legislation,  based  on  the  Federal  Bail 
Reform  Act  of  1966,  which  would  enable  trial  judges 
to  impose  supervisory  conditions  on  the  release  of 
defendants  prior  to  trial. 


APPENDIX 


SELECTED  BAIL  STATUTES 


I.   California  Bail  Penalty  Provision  (Section  13521  Calif.  Penal 
Code) 

(Sec.  13521)   Levy  of  penalty  assessment;   Bail;   Deposit  in 
Peace  Officers'  Training  Fund:  Waiver  of  penalty. 


On  and  after  effective  date  of  this  section,  there  shall  be 
levied  a  penalty  assessment  in  an  amount  equal  to  five  dollars  ($5) 
for  every  twenty  dollars  ($20).  or  fraction  thereof  of  every  fine, 
penalty,  and  forfeiture  imposed  and  collected  by  the  courts  for 
criminal  offenses,  other  than  a  fine,  penalty  or  forfeiture  for 
a  violation  of  the  Vehicle  Code,  or  for  any  local  ordinance  relat- 
ing to  the  stopping,  standing,  parking,  or  operation  of  a  vehicle, 
and  other  than  for  a  violation  of  the  Fish  and  Game  Code .  Where 
multiple  offenses  are  involved,  the  penalty  assessment  shall  be 
based  upon  the  total  fine  or  bail  for  all  offenses.  When  a  fine 
is  suspended,  in  whole  or  in  part,  the  penalty  assessment  shall  be 
reduced  in  proportion  to  the  suspension. 

When  any  deposit  of  bail  is  made  for  an  offense  to  which  this 
section  applies,  the  person  making  such  deposit  shall  also  deposit 
a  sufficient  amount  to  include  the  assessment  prescribed  in  this 
section  for  forfeited  bail.   If  bail  is  forfeited,  the  amount  of 
such  assessment  shall  be  transmitted  by  the  clerk  of  the  court  to 
the  county  treasury  and  thence  to  the  State  Treasury  pursuant  to 
this  section.   If  bail  is  returned,  the  assessment  made  thereon 
pursuant  to  this  section  shall  also  be  returned. 

After  a  determination  by  the  court  of  the  amount  due,  the 
clerk  of  the  court  shall  collect  the  same  and  transmit  it  to  the 
county  treasury.   It  shall  then  be  transmitted  to  the  State  Treasury 
to  be  deposited  in  the  Peace  Officers'  Training  Fund,   The  trans- 
mission to  the  State  Treasury  shall  be  carried  out  in  the  same 
manner  as  fines  collected  for  the  state  by  a  county. 

In  any  case  where  a  person  convicted  of  any  offense  to  which 
this  section  applies  is  imprisoned  until  the  fine  is  satisfied, 
the  judge  may  waive  all  or  any  part  of  the  penalty  assessment  the 
payment  of  which  would  work  a  hardship  on  the  person  convicted  or 
his  immediate  family.   (Amended  by  Stats  1962  ch  9  Sec  1;  Stats 
1963  ch  1621  Sec  1;  Stats  1967  ch  1640  Sec  6.)   (Emphasis  added) 


II.   Illinois  Ten  Per  Cent  Bail  Plan 

A.   Section  110-7  111.  Code  Crim.  Procedure 
(Sec.  110-7)  Deposit  of  Bail  Security 


(a)   The  person  for  whom  bail  has  been  set  shall  execute  the 
bail  bond  and  deposit  with  the  clerk  of  the  court  before  which  the 
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proceeding  is  pending  a  sum  of  money  equal  to  10%  of  the  bail, 
but  in  no  event  shall  such  deposit  be  less  than  $25. 

(b)  Upon  depositing  this  sum  the  person  shall  be  released 
from  custody  subject  to  the  conditions  of  the  bail  bond. 

(c)  Once  bail  has  been  given  and  a  charge  is  pending  or  is 
thereafter  filed  in  or  transferred  to  a  court  of  competent  juris- 
diction the  latter  court  shall  continue  the  original  bail  in  that 
court  subject  to  the  provisions  of  Section  110-6  of  this  Code. 

(d)  After  conviction  the  court  may  order  that  the  original 
bail  stand  as  bail  pending  appeal  or  deny,  increase  or  reduce  bail. 

(e)  After  the  entry  of  an  order  by  the  trial  court  allowing 
or  denying  bail  pending  appeal  either  party  may  apply  to  the 
reviewing  court  having  jurisdiction  or  to  a  justice  thereof  sitting 
in  vacation  for  an  order  increasing  or  decreasing  the  amount  of 
bail  or  allowing  or  denying  bail  pending  appeal. 

(f)  When  the  conditions  of  the  bail  bond  have  been  performed 
and  the  accused  has  been  discharged  from  all  obligations  in  the 
cause  the  clerk  of  the  court  shall  return  to  the  accused,  unless 
the  court  orders  otherwise,  907=  of  the  sum  which  had  been  deposited 
and  shall  retain  as  bail  bond  costs  10%  of  the  amount  deposited. 
However,  in  no  event  shall  the  amount  retained  by  the  clerk  as  bail 
bond  costs  be  less  than  $5. 

At  the  request  of  the  defendant  the  court  may  order  such 
907o  of  the  defendant's  bail  deposit,  or  whatever  amount  repayable 
to  defendant  from  such  deposit,  to  be  paid  to  defendant's  attorney 
of  record. 

(g)  If  the  accused  does  not  comply  with  the  conditions  of  the 
bail  bond  the  court  having  jurisdiction  shall  enter  an  order  de- 
claring the  bail  to  be  forfeited.  Notice  of  such  order  of  forfeiture 
shall  be  mailed  forthwith  to  the  accused  at  his  last  known  address. 
If  the  accused  does  not  appear  and  surrender  to  the  court  having 
jurisdiction  within  30  days  from  the  date  of  the  forfeiture  or 
within  such  period  satisfy  the  court  that  appearance  and  surrender 
by  the  accused  is  impossible  and  without  his  fault  the  court  shall 
enter  judgment  for  the  State  if  the  charge  for  which  the  bond  was 
given  was  a  felony  or  misdemeanor,  or  if  the  charge  was  quasi- 
criminal  or  traffic,  judgment  for  the  political  subdivision  of  the 
State  which  prosecuted  the  case,  against  the  accused  for  the 

amount  of  the  bail  and  costs  of  the  court  proceedings.   The  deposit 
made  in  accordance  with  subsection  (a)  shall  be  applied  to  the 
payment  of  costs.   If  any  amount  of  such  deposit  remains  after  the 
payment  of  costs  it  shall  be  applied  to  payment  of  the  judgment  and 
transferred  to  the  treasury  of  the  municipal  corporation  wherein 
the  bond  was  taken  if  the  offense  was  a  violation  of  any  penal 
ordinance  of  a  political  subdivision  of  this  State,  or  to  the  trea- 
sury of  the  county  wherein  the  bond  was  taken  if  the  offense  was  a 
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violation  of  any  penal  statute  of  this  State.  The  balance  of  the 
judgment  may  be  enforced  and  collected  in  the  same  manner  as  a 
judgment  entered  in  a  civil  action. 

(h)  After  a  judgment  for  a  fine  and  court  costs  or  either 
is  entered  in  the  prosecution  of  a  cause  in  which  a  deposit  had 
been  made  in  accordance  with  subsection  (a)  the  balance  of  such 
deposit,  after  deduction  of  bail  bond  costs,  shall  be  applied  to 
the  payment  of  the  judgment. 

Amended  by  P. A.  76-2078,  Sec.  1,  eff.  July  1,  1970. 


B.   Section  32-10  111.  Crim.  Code 

(Sec.  32-10)  Violation  of  Bail  Bond 

Whoever,  having  been  admitted  to  bail  for  appearance  before 
any  court  of  record  of  this  State,  incurs  a  forfeiture  of  the  bail 
and  willfully  fails  to  surrender  himself  within  30  days  following 
the  date  of  such  forfeiture,  shall,  if  the  bail  was  given  in  con- 
nection with  a  charge  of  felony  or  pending  appeal  or  certiorari 
after  conviction  of  any  offense,  be  fined  not  more  than  $5,000  or 
imprisoned  in  the  penitentiary  not  more  than  five  years,  or  both; 
or,  if  the  bail  was  given  in  connection  with  a  charge  of  committing 
a  misdemeanor,  or  for  appearance  as  a  witness,  be  fined  not  more 
than  $1,000  or  imprisoned  in  a  penal  institution  other  than  the 
penetentiary  not  more  than  one  year,  or  both. 

Nothing  in  this  section  shall  interfere  with  or  prevent  the 
exercise  by  any  court  of  its  power  to  punish  for  contempt. 

Laws  1961,  p.  1983,  Sec.  32-10,  eff.  Jan.  1,  1962,  amended  by  Laws 
1961,  p.  2447,  Sec.  1,  eff.  Jan.  1,  1962. 


III.   Federal  Bail  Reform  Act  of  1966  (18  U.S.C.  Sec.  3146) 

(Sec.  3146)  Release  in  noncapital  cases  prior  to  trial 

(a)  Any  person  charged  with  an  offense,  other  than  an  offense 
punishable  by  death,  shall,  at  his  appearance  before  a  judicial 
officer,  be  ordered  released  pending  trial  on  his  personal  recog- 
nizance or  upon  the  execution  of  an  unsecured  appearance  bond  in  an 
amount  specified  by  the  judicial  officer,  unless  the  officer 
determines,  in  the  exercise  of  his  discretion,  that  such  a  release 
will  not  reasonably  assure  the  appearance  of  the  person  as  required. 
When  such  a  determination  is  made,  the  judicial  officer  shall, 
either  in  lieu  of  or  in  addition  to  the  above  methods  of  release, 
impose  the  first  of  the  following  conditions  of  release  which  will 
reasonably  assure  the  appearance  of  the  person  for  trial  or,  if 
no  single  condition  gives  that  assurance,  any  combination  of  the 
following  conditions: 
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(1)  place  the  person  in  the  custody  of  a  designated 
person  or  organization  agreeing  to  supervise  him; 

(2)  place  restrictions  on  the  travel,  association,  or 
place  of  abode  of  the  person  during  the  period  of 
release; 

(3i)  require  the  execution  of  an  appearance  bond  in  a 
specified  amount  and  the  deposit  in  the  registry  of 
the  court,  in  cash  or  other  security  as  directed,  of 
a  sum  not  to  exceed  10  per  centtmi  of  the  amount  of  the 
bond,  such  deposit  to  be  returned  upon  the  performance 
of  the  conditions  of  release; 

(4)  require  the  execution  of  a  bail  bond  with  sufficient 
solvent  sureties,  or  the  deposit  of  cash  in  lieu  thereof; 
or 

(5)  impose  any  other  condition  deemed  reasonably 
necessary  to  assure  appearance  as  required,  including 

a  condition  requiring  that  the  person  return  to  custody 
after  specified  hours. 

(b)  In  determining  which  conditions  of  release  will  reasonably 
assure  appearance,  the  judicial  officer  shall,  on  the  basis  of 
available  information,  take  into  account  the  nature  and  circumstances 
of  the  offense  charged,  the  weight  of  the  evidence  against  the 
accused,  the  accused's  family  ties,  emplojnnent,  financial  resources, 
character  and  mental  condition,  the  length  of  his  residence  in 

the  community,  his  record  of  convictions,  and  his  record  of  appear- 
ance at  court  proceedings  or  of  flight  to  avoid  prosecution  or 
failure  to  appear  at  court  proceedings. 

(c)  A  judicial  officer  authorizing  the  release  of  a  person 
under  this  section  shall  issue  an  appropriate  order  containing  a 
statement  of  the  conditions  imposed,  if  any,  shall  inform  such 
person  of  the  penalties  applicable  to  violations  of  the  conditions 
of  his  release  and  shall  advise  him  that  a  warrant  for  his  arrest 
will  be  issued  immediately  upon  any  such  violation. 

(d)  A  person  for  whom  conditions  of  release  are  imposed  and 
who  after  twenty-four  hours  from  the  time  of  the  release  hearing 
continues  to  be  detained  as  a  result  of  his  inability  to  meet  the 
conditions  of  release,  shall,  upon  application,  be  entitled  to  have 
the  conditions  reviewed  by  the  judicial  officer  who  imposed  them. 
Unless  the  conditions  of  release  are  amended  and  the  person  is 
thereupon  released,  the  judicial  officer  shall  set  forth  in  writing 
the  reasons  for  requiring  the  conditions  imposed.   A  person  who 

is  ordered  released  on  a  condition  which  requires  that  he  return 
to  custody  after  specified  hours  shall,  upon  application,,  be 
entitled  to  a  review  by  the  judicial  officer  who  imposed  the  condi- 
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tion.   Unless  the  requirement  is  removed  and  the  person  is 
thereupon  released  on  another  condition,  the  judicial  officer 
shall  set  forth  in  writing  the  reasons  for  continuing  the  require- 
ment.  In  the  event  that  the  judicial  officer  who  imposed  con- 
ditions of  release  is  not  available,  any  other  judicial  officer 
in  the  district  may  review  such  conditions. 

(e)  A  judicial  officer  ordering  the  release  of  a  person 

on  any  condition  specified  in  this  section  may  at  any  time  amend 
his  order  to  impose  additional  or  different  conditions  of  release: 
Provided,  That  if  the  imposition  of  such  additional  or  different 
conditions  results  in  the  detention  of  the  person  as  a  result  of 
his  inability  to  meet  such  conditions  or  in  the  release  of  the 
person  on  a  condition  requiring  him  to  return  to  custody  after 
specified  hours,  the  provisions  of  subsection  (d)  shall  apply. 

(f)  Information  stated  in,  or  offered  in  connection  with, 
any  order  entered  pursuant  to  this  section  need  not  conform  to  the 
rules  pertaining  to  the  admissibility  of  evidence  in  a  court  of 
law. 

(g)  Nothing  contained  in  this  section  shall  be  construed  to 
prevent  the  disposition  of  any  case  or  class  of  cases  by  for- 
feiture of  collateral  security  where  such  disposition  is  authorized 
by  the  court. 

Added  Pub.L.  89-465,  Sec.  3(a),  June  22,  1966,  80  Stat.  214. 
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